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The State of South Qarolina

®ffice of the Attorney General
T. TRAVIS MEDLOCK REMBERT C. DENNIS BUILDING
ATTORNEY GENERAL POST OFFICE BOX 11549

COLUMBIA, S.C. 29211
TELEPHONE: 803-734-3970
FACSIMILE: 803-253-6283

November 29, 1989

The Honorable Herbert Kirsh
Member, House of Representatives
Post Office Box 31

Clover, South Carolina 29710

Dear Representative Kirsh:

By your letter of September 13, 1989, you have asked for the
opinion of this Office on the following question:

Is it legal for a State agency to transfer to a
public charity/private foundation, without the
approval of the General Assembly, a portion of
the fees charged for services performed by State
employees on State time?

We are advised that you are referring to the transfer of funds gener-
ated by the University of South Carolina School of Medicine's Pri-
vate Practice Plan to the Richland Memorial Hospital/University of
South Carolina School of Medicine Foundation; you are inquiring as
to the legality of the arrangements.

A proviso in the 1989-90 Appropriations Act, Act No. 189 of
1989, states in part:

Notwithstanding other provisions of this act,
funds at State 1Institutions of Higher Learning
derived... from approved Private Practice plans
may be retained at the institution and expended
by the respective institutions only in accord
with policies established by the institution's
Board of Trustees. ..._1/

1/ This proviso 1is silent as to who approves Private Practice
plans.
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Proviso No. 129.3 of Act No. 189 of 1989.
The Plan

Clinical faculty members who participate in the Clinical Facul-
ty Practice Plan (the "Plan") are those who are

appropriately appointed and approved members of
clinical departments by U.S.C. and Medical Educa-
tion Departments of Richland Memorial Hospital
which utilize Richland Memorial Hospital as a
major base of remunerative practice. These facul-
ty members are persons in those departments whose
salary is derived in whole or part from the Uni-
versity of South Carolina and/or one or more of
the U.S.C. affiliated hospitals and/or institu-
tions.

P

Part I of the Plan. Participants in the Plan are required to report
all professional income and report all fees generated by profession-
al services. Part II, C and D. According to Part IV, certain pro-
fessional earnings such as honoraria and royalties are excluded from
the Plan.

Income which is subject to the Plan is as stated in Part IV:

Income included in the Practice Plan is
comprised of patient care income and other profes-
sional income. Fees for medical-legal consulta-
tion and expert witness testimony by the partici-
pating physician(s) shall be reported as c¢linical
income. ...

r
Wil

P The Plan calls for the employment of a business manager and estab-
‘ lishes a billing procedure.

Disbursement of funds is governed by Section V of the Plan,

which provides in part:

All professional monies deposited to the

individual department accounts are defined as

gross receipts. From gross receipts a required

departmental RMH/USC Foundation contribution will

be 5% of the first $300,000 gross receipts and

10% of all departmental gross receipts over
$300,000. ...

The remaining funds are to be available to the various departments
to pay operating expenses, which include compensation of physician-
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members. According to Section VII of the Plan, the Richland Memori-
al Hospital/University of South Carolina School of Medicine Founda-
tion (referred to as RMH/USC Foundation) was established "to accept
and disburse monies exclusively for education, research and develop-
mental purposes.” The Plan further provides that payments made to
the Foundation are not to inure to the benefit of any private share-
holder or individual.

Appropriations Act

Having established the foregoing as background, we turn to
consideration of Proviso No. 129.3 of Act No. 189 of 1989. The
portion of this proviso preceding the earlier cited provision states:

The University of South Carolina... shall
remit all revenues and income, collected at the
respective institutions, to the State Treasurer
according to the terms of Section 1 of this Act,
but all such revenues or income so collected,
except fees received as regular term tuition,
matriculation, and registration, shall be carried
in a special continuing account by the State
Treasurer, to the credit of the respective insti-
tutions, and may be requisitioned by said institu-
tions, in the manner prescribed in Section 129.1
of this Act, and expended to fulfill the purpose
for which such fees or income were levied. ...

Then, an exception 1is created, as recited earlier, for, inter
alia, funds from approved Private Practice plans.

It 1is noted that the fees generated under the Plan are not
being received by the University of South Carolina. The fees are
billed and collected in accordance with a plan established by the
business manager in conjunction with the Plan's executive committee
and are not remitted to the University. Thus, the administrators of
the Plan rather than the University (as a state agency) are transfer-
ring the funds to the RMH/USC Foundation. Assuming that the Plan
has been approved by the University's Board of Trustees as required
by Proviso 129.3, such a transfer is being made as permitted by the
proviso. The proviso relative to Private Practice plans does not
require oversight or approval of the General Assembly, as it present-
ly exists.

Reading together the overall provisions and the express excep-
tions contained in Proviso No. 129.3, as must be done to carry out
the whole purpose of the law, Gasque, Inc. v. Nates, 191 sS.C. 271,
2 S.E.2d 36 (1939), it appears that the General Assembly intended to
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treat differently fees generated under an institution's Private
Practice plan as opposed to other fees accruing to the benefit of
the institution. It would appear that the General Assembly thus
established certain policy with respect to fees generated by Private
Practice plans; in so doing, the General Assembly would be presumed
to have had knowledge of how such plans were intended to work.
South Carolina State Hwy. Department v. Barnwell Bros., 303 U.S.
177 (1938). It would be within the province of the General Assembly
to change the policy or revise the proviso.

Other Jurisdictions

Apparently the implementation of private practice plans at
medical schools for the benefit of the faculty and the school itself
is a widespread practice. According to dicta in Kountz v. State
University of New York, 437 N.Y.S. 24 868 (1981) "almost 85 percent
of the medical schools in the United States have <clinical practice
plans. This statement was supported by a report prepared by the
Association of American Medical Colleges surveying these plans."
437 N.Y.S. 2d at 871._2/ See also Adamsons v. Wharton, 771
F.2d 41 (24 Cir. 1985), which involves but does not describe the
practice plan in effect at Downstate Medical Center College of Medi-
cine of the State University of New York.

The practice plan in effect at Meharry Medical College, a pri-
vate medical school 1in Nashville, Tennessee, was described in
Tarleton v. Meharry Medical College, 717 F.2d 1523 (6th Cir. 1983):

All full-time faculty members of the College who
engaged in the private practice of medicine were
required to be members of the Plan. All fees
collected by the participating faculty members
had to be endorsed to the college. These fees in
turn were to be used to pay the expenses of deliv-
ery of health care services, including salaries
of the participating faculty members, salaries of
medical support personnel, cost of billing and
collection, malpractice insurance premiums, cost
of supplies, rental of occupied space, and other
overhead expenses.

_2/ The decision in Kountz later stated that by uncontroverted
documentary evidence, it was established '"that almost 85% of the
medical schools in the United States, both public and private, uti-
lize <c¢linical practice plans with income limitations on the doctor's
private practice fees." Id., 437 N.Y.S. 2d at 872.

The plan of the Downstate Medical Center College of Medicine of
the State University of New York only mentioned in Adamsons v.
Wharton, is described in part in Kountz.
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Compensation of faculty member participants
in the Plan is based on a guaranteed salary compo-
nent and an incentive component. The guaranteed
salary is based on the history of collections
from private practice generated by the individual
participant. This component 1is paid regardless
of revenues dgenerated in the present year. The
incentive component is based upon a percentage of
revenues generated in the present vyear after
guaranteed salary and support costs are paid. If
a particular department generates revenues suffi-
cient to cover all guaranteed salaries and sup-
port costs for the department, the office of the
Dean of the School of Medicine and the department
divide the excess funds. ...

...Each participant establishes his own fees
and reports these fees to the business office of
the Plan, which in turn conducts all billing and
collection services. ...

Id., 717 F.2d at 1526. But for the provision for funds going to
the RMC/USC Foundation and the University being a publicly-supported
educational institution, the private practice plans of the Universi-
ty and Meharry Medical College are very similar. The Tarleton
case 1s also instructional in another respect, as well: the inter-
play of other entities vis a vis the private practice plan is dis-
cussed. The federal Department of Health, Education and Welfare
(which provided 60 percent of Meharry's funding) and the Board of
Accreditation of the American Association of Medical Colleges appar-
ently had certain requirements that a medical practice plan be insti-
tuted, at the risk of Meharry losing funding or accreditation if it
failed to do so._3/

The Attorney General of Ohio has examined the medical practice
plan concept with respect to the University of Cincinnati and Ohio
State University medical schools in an opinion dated June 25, 1986.
After reviewing statutes relative to powers of the respective univer-
sity board of trustees in hiring faculty members and establishing
their compensation, the opinion stated:

_3/ This Office would have no way of knowing what standards may
be imposed upon a medical school seeking accreditation or federal
funding, with respect to a private practice plan. Undoubtedly,
university officials are aware of such standards or requirements and
would be a better source of information if questions relating there-
to should arise.



i

The Honorable Herbert Kirsh

Page 6

November 29, 1989

In employing physicians to serve as faculty mem-
bers in the Universities' colleges of medicine,
it seems reasonable to 1infer that the trustees
may negotiate, as a term and condition of the
physicians' employment contracts, the use of
university medical facilities by those physicians
for their own private medical practices. [Foot-
note omitted.] As institutions of higher educa-

tion,... Ohio State University and the University
of Cincinnati have as their primary purpose the
inculcation of higher learning. ... This, un-

doubtedly, is also the purpose of the colleges of
medicine of those two institutions, and the em-
ployment of physicians competent and experienced
in their particular filelds of medicine to serve
as instructors within the colleges of medicine
surely advances that purpose. It is, therefore,
understandable that the Universities, motivated
by a desire to attract and employ physicians who
are well-qualified, competent, and preeminent in
their 1individual areas of medical specialization,
would offer to those physicians, as an incentive
to become faculty members, the opportunity to
maintain their own medical practices on universi-
ty property, making available to them university
facilities, personnel, and services in conjunc-
tion therewith. ...

In particular, the university trustees may
appropriately characterize the wutilization of
university facilities, personnel, and services by
the physicians in their private medical practices
as a form of compensation, given in exchange for
the various academic services the physicians
provide as faculty members in the college of
medicine. Such action on the part of the trust-
ees would be in keeping with their statutory
authority to hire and set the compensation of
university employees. ... [T]f the trustees
decide to offer these physicians the use of uni-
versity facilities, personnel, and services in
their private medical practices as compensation
in kind, they should be careful to ascertain
precisely the actual wvalue of such resources
utilized by each physician to ensure that it
fairly and reasonably approximates the value of
the services rendered the University by each
physician.
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If the trustees determine that the wvalue of
university resources provided a particular physi-
cian exceeds the actual amount which the Universi-
ty desires to set as compensation for the physi-
cian, they must then require the physician to
reimburse the University the amount of the ex-
CeSS. ...

The Attorney General of Ohio noted that some of the excess
funds were to be remitted to certain private, non-profit, tax-exempt
foundations:

[I]t is my understanding that currently, certain
faculty members pay, as reimbursement for the use
of university facilities, a portion of their
private income to private non-profit, tax-exempt
foundations. All such sums remitted as reimburse-
ment should be subject ultimately to the control
and disposition of the University itself. By so
providing, the trustees, in such a circumstance,
should be able to alleviate any concern that they
have acted imprudently or have otherwise abused
their discretion by providing the physicians a
consideration for which the University receives
nothing in return.

Discussion

The foregoing judicial decisions and opinion of the Attorney
General of Ohio offer considerations in addition to those advanced
in the discussion of Provisc No. 129.3 of Act No. 189 of 1989.
Concerns of the University of South Carolina would be similar to
those of the universities in Chio relative to attracting and compen-
sating well-qualified physicians for the medical school faculty.
Similarly, too, the University's Board of Trustees has been given
the power to appoint or employ faculty members and to provide for
their compensation, by Section 59-117-40(6), Code of Laws of South
Carolina. Part of the Private Practice Plan is designed to partial-
ly compensate members of the medical faculty; such compensation is
apparently viewed as in-kind, according to the Attorney General of
Ohio, who views it as a permissible form of compensation.

To prevent an individual from reaping the benefits of private
practice fees while serving as a medical school faculty member, the
Ohio Attorney General suggested that the wuniversity trustees have
ultimate control over use of the funds. In South Carolina this is
accomplished by the requirement in Proviso No. 129.3 that the funds
derived from the Private Practice plan be expended "only in accord
with policies established by the institution's Board of Trustees."
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The RMH/USC Foundation which is the recipient of certain fees
from the Private Practice plan 1is chartered by the Secretary of
State as an eleemosynary corporation by charter issued July 390,
1980. The funds so transferred are to be used for research, educa-
tion, and developmental purposes, and to provide additional finan-
cial resources to support the development of the University of South
Carolina School of Medicine and Richland Memorial Hospital, accord-
ing to the plan. Assuming for purposes of your question that the
funds so generated are public funds, then such may be expended only
for a public purpose. It would be within the province of the Univer-
sity Board of Trustees to ultimately determine that expenditure of
these funds for the benefit of the RMH/USC Foundation would be for a
public purpose. 4/ This Office has also opined previously that
public funds may be given to an eleemosynary corporation which is
non-sectarian and non-profit and if the corporation performs public
functions or services. Op.Atty.Gen. dated April 13, 1971. Provi-
sion of hospital or medical services were found to be public func-
tions in Bolt v. Cobb, 225 S.C. 408, 82 S.E.2d 789 (1954); presum-
able such could include research and similar matters undertaken by
hospitals and medical schools.

To summarize the foregoing, we advise that the situation posed
by vyour inquiry is unique in that the typical state agency would not
be in the position with respect to funding as the University of
South Carolina School of Medicine with its Private Practice Plan.
Due to the language of Proviso No. 129.3 of Act No. 189 of 1989, use
of these funds must be approved by the University's Board of Trust-
ees. Such approval could, of course, be modified by the General
Assembly as it sees fit, by amending Proviso No. 129.3. As noted in
Kountz v. State University of New York, supra, private practice
plans are in effect in the vast majority of this nation's public and

_4/ A public purpose

has for its objective the promotion of the public
health, safety, morals, general welfare, securi-
ty, prosperity, and contentment of all the inhabi-
tants or residents, or at least a substantial
part thereof. Legislation [i.e., relative to
expenditure of funds] does not have to benefit
all of the people in order to serve a public
purpose. ...

Anderson v. Baehr, 265 S.C. 153, 162, 217 S.E.2d 43 (1975).
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private medical schools. As discussed by the Attorney General of
Ohio, such plans are established to furnish in-kind compensation to
attract competent, preeminent medical practitioners for medical
school faculties; the medical school or university board of trustees
should have the ultimate authority to approve expenditure of funds
in excess of the funds generated for compensation of faculty mem-
bers. This is the case in South Carolina, as established by Proviso
No. 129.3 of Act No. 189 of 1989.

The foregoing addresses only the legal issues raised in this
transaction and does not offer any comment as to whether such a
transaction is wise or judicious, leaving such policy considerations
to the Board of Trustees of the University of South Carolina or,
ultimately, to the General Assembly. Of course, the General Assem-
bly would have the right to oversee or monitor these operations.

With kindest regards, I am

Sincerely,

raliucia & 7 >
Patricia D. Petwa
Assistant Attorney General

REVIEWED AND APPROVED BY:

Roéert D. Cook

Executive Assistant for Opinions




