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Office of the Attorney General

State of South Carolina
MARCH 24, 1976

*1  An officer of the peace taking custody of an allegedly mentally ill person pursuant to South Carolina Code, Section
32-957 has the duty to maintain custody of such individual until some disposition is made.

LT. BILL MABRY
Spartanburg County Police

QUESTION PRESENTED:

When does the duty of a peace officer end with respect to allegedly mentally ill persons taken into custody pursuant to
a Detention Order?
 
STATUTES INVOLVED:

Section 32-955, 32-957, 32-959 and 32-961, South Carolina Code of Laws, 1962, as amended.
 
DISCUSSION:

This inquiry involves the role of officers of the peace in mental health commitment matters. The question is whether
an officer of the peace must stay with a proposed patient whom he has taken into custody pursuant to the Detention
Order of the Probate Court.

The issuance of the Detention Order is pursuant to South Carolina Code, Section 32-957 (1962) as amended. In these
circumstances, an individual who is believed likely to cause serious harm to himself or others because of mental illness,
and who, for some reason cannot be examined by a licensed physician for purposes of an emergency admission pursuant
to South Carolina Code, Section 32-955 (1962) as amended, may be taken into custody pursuant to the Order of the
Probate Court for up to twenty-four hours in order to be so examined.

Section 32-957 provides:
If a person believed to be mentally ill and, because of his condition, likely to cause serious harm if not immediately
hospitalized, cannot be examined by at least one licensed physician pursuant to Section 32-955 by reason of the fact that
his whereabouts are unknown or for any other reason, the petitioner seeking commitment pursuant to Section 32-955
shall execute an affidavit stating that he believes the individual to be mentally ill and, because of his condition, likely to
cause serious harm if not hospitalized and the ground for such belief, and stating that the usual procedure for examination
cannot be followed and the reason therefor. Upon presentation of such and affidavit, the judge of probate for the county
in which the individual is present may require any officer of the peace to take the individual into custody for a period not
exceeding twenty-four hours during which detention he shall be examined by at least one licensed physician as provided
for in Section 32-955(2); provided, that the individual taken into custody shall have the right to representation by an
attorney. If within the twenty-four hours the person in custody is not examined by a licensed physician or, if upon
examination, the physician does not execute the certification provided for in Section 32-955(2), the proceedings shall be
terminated and the individual in custody shall be immediately released. Otherwise proceedings shall be held pursuant
to Section 32-955(3). (Emphasis Added)
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This code section and the other code sections relating to emergency admissions are predicated on the police power of the
sovereign to protect the public from danger. Hence the types of proposed patients that are subject to these code sections
are persons not merely believed to be mentally ill, but also as a result of this condition ‘likely to cause serious harm, if
not immediately hospitalized.’

*2  Peace officers into whose custody these persons come have a duty implied by their office to insure that such
individuals do not indeed cause serious harm to themselves or others. Furthermore, the language in Code Section 32-957
to which emphasis has been supplied is clear that the legislature intended that such persons remain in the physical custody
of peace officers until some disposition is made.

However, the officer should not interfere with the examination. Thus, if a physician feels that he can safely conduct
the examination without the security the officer could provide, and that for the purposes of conducting a meaningful
examination, he would like the officer not be be present, the circumstances would warrant the officer merely making
himself available at the time the examination has been completed. The medical decision that has then been reached as to
whether to cause the individual to be admitted on an emergency basis to a hospital for the mentally ill, or to be released
would dictate the officer's conduct thereafter.
 
CONCLUSION:

Therefore, it is the opinion of this Office that peace officers who take custody of individuals pursuant to South Carolina
Code, Section 32-957 have the duty to maintain that custody until the individual is either admitted to the hospital or
released by virtue of a finding of nondangerousness by the physician, or by the expiration of twenty-four hours with no
action. This Office is aware that there may be occasions when persons who are taken into custody pursuant to Section
32-957 are not in fact dangerous, and do not pose a threat to themselves or others. However, determining when such
is the case is a task best left to members of the medical profession, who will make the judgment whether to certify an
individual for emergency admission.

Harry B. Burchstead, Jr.
Assistant Attorney General
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