
November 7, 2016

Francenia B. Heizer, Esquire

McNair Law Firm, P.A.

P.O. Box 11390

Columbia, SC 2921 1

Dear Ms. Heizer,

Attorney General Alan Wilson has refeired your letter dated August 1, 2016 to the Opinions
section regarding at least two private property owners' requests that the Central Midlands Regional
Transit Authority (the "'Authority") include agreements to indemnify such property owners as a condition
for granting the Authority easements. Your opinion request describes the relevant circumstances as
follows:

The Authority is undertaking a program to improve its bus stops by adding benches,
shelters, bike racks, trash cans and other amenities. Many of these improved bus stops
will be located on private property pursuant to an easement granted by the property
owner, in connection with negotiations for at least two of these easements, the Authority
has been requested to include in the documentation an agreement to indemnify such
property owner from any and ail losses, costs, damages, expenses, liabilities, demands
and causes of action and any expenses incident to the defense thereof incurred by the
property owner arising as a result of the exercise, use or enjoyment of any rights or
easement granted for the benefit of the Authority or its customers.

While we are aware of the Attorney General's position on indemnification provisions in
contracts of the State, State agencies and political subdivisions, it is not clear that the
view would be the same for a contract entered into by a regional transit authority. The
Authority possesses the powers and duties specifically set forth in Section 58-25-50 of
the Code which are broad and expansive. For example, Section 58-25-50(h) states: 'The
Authority may acquire, purchase, hold, lease as a lessee, and use any franchise or
property, real, personal or mixed, tangible or intangible, or any interest therein, necessary
or desirable for carrying out the puiposes of the authority, and sell, lease as lessor,
transfer, and dispose of any property or interest therein acquired by it." As another
example, Subsection (1) states: "The Authority may make contracts of every name and
nature and execute all instruments necessary or convenient for the cairying on of its
business."

While the legal authorit>' to enter into an agreement with indemnification provisions is
not expressly included, there is no language suggesting that the legal authority does not
exist.

The question presented by this opinion request is "whether the general view that the State of South
Carolina (the "State"), State agencies and political subdivisions are without legal authority to enter into
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