ADMINISTRATIVE PROCEEDING
BEFORE THE
SECURITIES COMMISSIONER OF SOUTH CAROLINA

IN THE MATTER OF:
ORDER TO CEASE AND DESIST

)
)

USI-Tech Limited, ) .
) File No.: 20191000
)

Respondent.

I. PRELIMINARY STATEMENT

Pursuant to the authority granted to the Securities Commissioner of South Carolina (the
“Securities Commissioner”) under the South Carolina Uniform Securities Act of 2005, S.C. Code
Ann. § 35-1-101, et. seq. (the “Act”) and delegated to the Securities Division of the Office of the
Attorney General (the “Division”) by the Securities Commissioner, the Division conducted an
investigation into the securities-related activities of USI-Tech Limited (the “Respondent”) and in .

connection with its investigation has determined that evidence exists to support the following:

II. JURISDICTION
1. The Securities Commissioner has jurisdiction over this matter pursuant to S.C.

Code Ann. § 35-1-601(a).

HI.RESPONDENT
2. The Respondent is a foreign company with last known addresses of: P.O. Box
65736, Dubai, United Arab Emirates; P.O. Box 122036, Dubai, United Arab Emirates; and

Fairmont Hotel, Sheikh Zayed Road, Dubai, United Arab Emirates.

IV.FINDINGS OF FACT

3. The Respondent is a foreign technology company that conducted its business
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primarily through its website https://usitech-int.com/.

4, The Respondent was incorporated as an international business on June 30, 2016, at

the Ras Al Khaimah International Corporate Center in the United Arab Emirates.

5. The Respondent -described itself as the “first automated trading platform” for
cryptocurrencies.
6. The Respondent claimed that it has “opened the world of crypto finance,”’ which

it claimed comes with great profits, in ways no other company has done before.

7. The Respondent claimed to operate software that has fully automated its
cryptocurrency trading and delivered impressive results.

8. The Respondent offered investment packages to individuals with the understanding
that these individuals could make a profit from the Respondent’s automated software.

9. On or about January 3, 2018, the Respondent sold investment packages to a South
Carolina investor (the “SC Investor”) through the use of its online presence, including its website,
social media, and videos.

10.  The Respondent called its investment package the Bitcoin Package (the “BTC
Package”). The Respondent claims that the BTC Package allowed investors to share in the profits
created by the Respondent’s automated software.

11.  The Respondent represented that investors who purchased the BTC Package would
receive an average daily interest rate of one percent (1%), Monday through Friday, for a term of
140 days.

12.  The Division calculated an average daily interest rate of around one percent (1%)

to compound to an annual rate of over three thousand percent (3,000%).

! Referring to the Respondent’s ability to trade different cryptocurrencies and gain initial access to initial coin
offerings due to the algorithm that the Respondent allegedly uses.
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13.  Annual compounded interest returns of over three thousand percent (3,000%) are
highly unlikely in any financial market, and guaranteed annual compound investment returns of
over three thousand percent (3,000%) are known to be indicators of fraud, specifically “Ponzi
Schemes.”

14.  In order to purchase the BTC Package, investors were directed to buy Bitcoin and
then use their Bitcoin to purchase the BTC Package. Each BTC Package was priced at an amount
of Bitcoin equivalent to €50.00 (around $62.00) at the prevailing market price of Bitcoin at the
time of each sale. The Respondent charged a commission of three percent (3%) of the
subscription amount for each BTC Package it sold to investors. The Respondent called this
commission a “mining fee”.

15.  Based on the representations of the Respondent and its promoters and/or sales
agents, investors purchased the BTC Packages because they believed that they could profit by
merely investing their Bitcoin and enjoy the guaranteed returns that average one percent (1%) per
day purportedly provided by the Respondent’s automated trading software.

16.  Further, based on the representations of the Respondents and its promoters and/or
sales agents, investors believed the Respondent would expend significant efforts to continue to
develop the automated trading software, and that such development would increase the value of
their BTC Packages.

17.  In its marketing materials, the Respondent described the passive nature of the BTC
Package investment by stating that investors could earn this profit with “No Recruiting,” “No
Daily Tasks,” and “No Selling.”

18.  The Respondent provided a “BTC Package Calculator” on its website that purported

to project each investor’s profits into the future based on how many packages each investor
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purchased. The BTC Package Calculator demonstrated the daily profit generated by the
Respondent and the rate of return if an investor re-invested some percentage of his or her profits
back into the scheme. There was no variable in this calculator that required effort from an investor.

19.  Investors would have expected that they would profit solely from the essential
managerial efforts of Respondent if they purchased the BTC Package.

20.  All the facts about the BTC Package described above are the hallmarks of a
security.?

21.  The Respondent has not registered the BTC Package as a security with the
Division.

22.  The Respondent promoted its investment packages through various online media,
including on its website and social media.

23.  On the Respondent’s website and other webpages, the Respondent encouraged
individuals to invest in its investment packages.

24.  The Respondent encouraged investors to offer its investment packages to new
investors by offering commissions to investors for their recruitment of new investors. The
Respondent referred to the investors who offered investment packages as “promoters and/or sales
agents.”

25.  The Respondent encouraged all of its investors to participate in the referral

program, but it did not inquire as to the registration status of the promotors and/or sales agents,

2 See, Majors v. South Carolina Sec. Comm’n, 373 S.C. 153, 163, 644 S.E.2d 710, 716 (2007), citing Securities and
Exchange Commission v. W.J. Howey Co., 328 U.S. 293, 66 S.Ct. 1100, 90 L.Ed. 1244 (1946) (“an investment
contract exists where there has been (i) an investment of money, (ii) in a common enterprise, (iii) with an
expectation of profits garnered solely from the efforts of others. . . . [This] test is a flexible one, ‘capable of
adaptation to meet the countless and variable schemes devised by those who seek the use of the money of others on
the promise of profits.”” '
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nor did it alert the investors to the legal consequences of those who offer securities without being
registered.

26.  On December 20, 2017, the Texas State Securities Board issued an Emergency
Cease and Desist Order against the Respondent (the “Texas Order™).

27. The Texas Order mandated that the Respondent and two‘of its promotors/sales
agents cease and desist from offering securities in Texas until the securities were registered and
until the offerors were registered.

28. On January 5, 2018, the Respondent sent a letter to its promotors and/or sales agents
directing them to halt all business activities and sales in the United States and Canada, but this
letter was withdrawn by the Respondent’s Chief Executive Officer on January 22, 2018.

29. By incentivizing unregistered persons to offer securities through its referral
program, the Respondent encouraged those persons to violate the Act.

30.  On February 16, 2018, the Securities Division of the North Carolina Secretary of
State’s Office issued a Temporary Cease and Desist Order (the “North Carolina Order”).

31.  The North Carolina Order mandated that the Respondent cease and desist from
offering securities in North Carolina. The North Carolina Order became final on April 6, 2018.

32.  The Georgia Securities Commission mandated that the Respondent cease and desist
from offering securities in Georgia on May 30, 2018.

33. The SC Investor has not received any funds or communications from the

Respondent since the initial investment.

V. CONCLUSIONS OF LAW

34.  The investment packages offered and sold by the Respondent constitutes a
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security as defined by the Act.

35. , The Respondent has never been registered to offer securities in this State.

36.  The Respondent violated the Act by offering securities for sale in the State of
South Carolina that are not registered with the Division, not exempt from registration, and not
notice filed, as would be the case with securities covered under federal law.

37. In connection with the events above, the Respondent (1) employed a device,
scheme, or artifice to defraud; (2) made one or more untrue statements of material fact or omitted
to state a material fact necessary in order to make the statements made, in light of the circumstances
under which they were made, not misleading; and (3) engaged in acts, practices, or courses of
business that operated as a fraud or deceit upon the SC Investor, in violation of S.C. Code Ann. §
35-1-501.

38.  This Order is in the public interest.

VI.CEASE AND DESIST ORDER

NOW THEREFORE, pursuant to S.C. Code Ann. § 35-1-604(a)(1), it is hereby
ORDERED that:

a. The Respondent USI-Tech Limited, and every entity owned, operated, or indirectly or
directly controlled by or on behalf of USI-Tech Limited CEASE AND DESIST from
transacting business in this State in violation of the Act; and

b.  The Respondent pay a civil penalty in the amount of fifty thousand dollars ($50,000) if
this Order becomes effective by operation of law, or, if the Respondent seeks a hearing
and any legal authority resolves this matter, pay a civil penalty in an amount not to exceed

$10,000 for each violation of the Act by the Respondent, and the actual costs of
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investigation or proceeding.

IT IS FURTHER ORDERED that, pursuant to S.C. Code Ann. §§ 35-1-604(a)(2) and
(3), any exemption from registration with the Division upon which the above named Respondent
may claim in the future pursuant to S.C. Code Ann. §§ 35-1-201(3)(C), (7), or (8); 35-1-202; 35-

1-401(b)(1)(D) or (F); or 35-1-403(b)(1)(C), has been and is PERMANENTLY REVOKED.

VII. NOTICE OF OPPORTUNITY FOR HEARING

The Respondent is hereby notified that he has the right to a formal hearing on the matters
contained herein. To schedule a hearing, the Respondent must file with the Division, Post Office
Box 11549, Rembert C. Dennis Building, Columbia, South Carolina, 29211-1549, attention:
Securities Division, within thirty (30) days after the date of service of this Order, a written Answer
specifically requesting a hearing. If the Respondent requests a hearing, the Division, within fifteen
(15) days after receipt of a written request, will schedule the hearing for the Respondent.

In the written Answer, the Respondent, in addition to requesting a hearing, shall admit or
deny each factual allegation in this Order, shall set forth specific facts on which the Respondent
relies, and shall set forth concisely the matters of law and affirmative defenses upon which the
Respondent relies. If the Respondent is without knowledge or information sufficient to form a
belief as to the truth of an allegation, he shall so state.

Failure by the Respondent to file a written request for a hearing in this matter within the
thirty-day (30) period stated above shall be deemed a waiver by the Respondent of the right to
such a hearing. Failure by the Respondent to file an Answer, including a request for a hearing,
shall result in this Order becoming final by operation of law. A copy of the regulations governing

the hearing process will be mailed with this Order to the Respondent.
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This Order does not prevent the Division or any law enforcement agency from
seeking additional civil or criminal remedies as are available under the Act, including remedies

related to the offers and sales of securities by the Respondent set forth above.

ENTERED, this the 9 day of June, 2020.

ALAN WILSON
SECURITIES COMMISSIONER

By: f\ \T[S QZM._,

JONATHAN B. WILLIAMS
Assistant Deputy Attorney General
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122 FINAL REGULATIONS

Document No. 4904
OFFICE OF THE ATTORNEY GENERAL
CHAPTER 13
Statutory Authority: 1976 Code Sections 35-1-101 et seq.

13-604. Procedures for Administrative Hearings before the Securities Commissioner.
Synopsis:

The Office of the Attorney General proposes to promulgate a regulation relating to administrative hearings held
before the Securities Commissioner pursuant to the South Carolina Uniform Securities Act of 2005. The Notice
of Drafting regarding this regulation was published on July 26, 2019, in the State Register.

Instructions:

The Regulation should be placed in Chapter 13 of the South Carolina Code of Regulations. The Regulation
should be placed directly following S.C. Code of Regulations Reg. 13-603 and just before Article 3, Tobacco
Enforcement.

Text:
13-604. Procedures for Administrative Hearings before the Securities Commissioner.

A. This regulation shall apply to Administrative Hearings held pursuant to Sections 35-1-306, 35-1-412, and
35-1-604.

B. To the extent that they do not conflict with the definitions set forth in Section 35-1-102, the terms below
have the following meanings:

(1) “Administrative Hearing” means a proceeding before the Hearing Officer under the South Carolina
Uniform Securities Act of 2005.

(2) “Administrative Order” means an order issued under Sections 35-1-306, 35-1-412, and 35-1-604 of
the South Carolina Uniform Securities Act of 2005 that may lead to an Administrative Hearing.

(3) “Division” means the Securities Division of the South Carolina Attorney General’s Office.

(4) “Hearing Officer” means either the Securities Commissioner or the person designated in accordance
with this regulation by the Securities Commissioner to preside over an Administrative Hearing.

(5) “Party” means a Respondent in the proceeding and the Division.

(6) “Respondent” means a person against whom an Administrative Order is issued under the South
Carolina Uniform Securities Act of 2005.

C. Time and Place of Filings.

(1) After the request for a hearing has been filed with the Division, all filings must be made with the
Hearing Officer assigned to the case and shall contain the file number assigned to the case by the Division.

(2) After a Hearing Officer has been assigned, a pleading, motion, or other paper, is considered filed when
it is received by the Hearing Officer.

(3) Unless otherwise specifically provided by law or this regulation, computation of any time period
prescribed by this regulation or by an order of the Securities Commissioner begins with the first day following
the act or event that initiates the time period. The last day of the time period so computed is included unless it is
a Saturday, Sunday, State holiday, or any other day on which the Division is closed, in which event the period
runs until the end of the next business day. N

(4) If anotice or other filing is served by mail or e-mail and the Party served is entitled or required to take
some action within a prescribed time period after service:

(a) The date of mailing is the date of service; and
(b) Three days are added to the prescribed time period.
D. Content of Documents.
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FINAL REGULATIONS 123

(1) A pleading or other paper filed by a Party with the Hearing Officer shall contain a caption that sets
forth:

(a) The name of the first listed Respondent;

(b) The file number assigned to the case by the Division; and

(c) A brief descriptive title of the pleading,

(2) A pleading or other paper filed with the Hearing Officer shall:

(a) Be signed by the Party or, if represented, by the Party’s attorney; and

(b) Contain the business address and telephone number of the person by whom it is signed.

(3) The original of any pleading or other paper shall be filed with the Hearing Officer, and a copy shall be
served upon each Party or Party’s attorney of record. A certificate of service attesting to the date and manner of
service shall be filed with the pleading.

E. Initiation of Administrative Hearing,.

(1) The Division shall promptly serve a copy of an Administrative Order upon each Respondent named in
the order. Service may be made by personal service or by registered or certified mail.

(2) In addition to any contents required by statute, an Administrative Order shall advise the Respondent
of the

(a) Respondent’s right to a hearing;

(b) Time period within which the Respondent must request a hearing;

(c) Respondent’s obligation to file an answer; and

(d) Effect of a failure to file an answer and to request a hearing.

F. Answers.

(1) A Respondent shall file with the Division a written answer to an Administrative Order within 30 days
of service of the order. The Parties may agree to extend the time for filing the answer.

(2) The answer shall admit or deny each factual allegation in the Administrative Order and shall set forth
affirmative defenses, if any. A Respondent without knowledge or information sufficient to form a belief as to
the truth of an allegation shall so state.

(3) The answer shall indicate whether the Respondent requests a hearing concerning the Administrative
Order.

(4) If a Respondent fails to file a timely answer, the Administrative Order becomes final as to that
Respondent by operation of law.

G. Delegation of Hearing Authority.

(1) The Securities Commissioner may delegate his or her authority to preside over an Administrative
Hearing in accordance with Section 35-1-601(a).

(2) The Securities Commissioner shall indicate in an order delegating his or her authority whether the
Hearing Officer is to issue proposed or final findings of fact, proposed or final conclusions of law, and a proposed
or final decision. The Securities Commissioner shall serve the order delegating his or her authority on all Parties
and the Hearing Officer.,

(3) The Securities Commissioner may revoke all or part of a delegation as a Hearing Officer.

(4) Procedures for Revocation.

(a) The Securities Commissioner may revoke a delegation as Hearing Officer at any time before a ruling
on a substantive issue by the Hearing Officer or the taking of oral testimony from the first witness, whichever is
earlier.

(b) The Securities Commissioner shall issue a written order of revocation that states the reason for the
revocation and specifies whether all or part of the delegation has been revoked. If only part of the delegation has
been revoked, the Securities Commissioner shall specify the portions of the Administrative Hearing for which
the delegation has been revoked.

(¢) The Securities Commissioner shall serve the order of revocation on all Parties and the Hearing
Officer.

(d) A decision issued by the Securities Commissioner shall reflect the revocation of delegation, and a
copy of the revocation order shall be included as part of the record.

(5) The Securities Commissioner may withdraw all or part of a delegation as Hearing Officer over an
Administrative Hearing as to a Respondent at any time with the consent of that Respondent and the Division.

H. Notice of Hearing.
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(1) If a Respondent requests a hearing, or if the Securities Commissioner otherwise determines that a
" hearing concerning an Administrative Order is appropriate, the Hearing Officer shall give the Parties reasonable
advance written notice of the hearing,.

(2) The notice of the hearing shall include:

(a) The date, time, place and nature of the hearing;

(b) The legal basis for the hearing;

(c) A brief statement of the issues;

(d) A summary of the rights and restrictions concerning representation set forth in section I below;

(e) A statement that each Respondent may present evidence and may cross-examine witnesses;

(f) A statement that each Respondent may request the issuance of subpoenas in accordance with section
L of this regulation;

(g) A copy of the hearing procedures set forth in this regulation;

(h) A statement that failure by a Respondent to appear at the hearing may result in adverse action against
that Respondent; and

(i) A statement that the Parties may agree to the evidence and that a Respondent may waive the right
to appear at the hearing,

(3) If a Respondent named in an Administrative Order issued pursuant to the South Carolina Uniform
Securities Act of 2005 submits a written request for a hearing, the Hearing Officer shall, within 15 days after
receipt of the request, set a date for a hearing,

I. Representation.

(1) A Party has the right to participate pro se or to be represented by an attorney admitted to practice in
this State, either permanently or pro hac vice. No one shall be permitted to represent a Party where such
representation would constitute the unauthorized practice of law. A Party proceeding without Iegal
representation shall remain fully responsible for compliance with these rules.

(2) An attorney authorized to represent a Party must file a notice of appearance with the Hearing Officer
within ten days of being retained or authorized to represent the Party. The notice shall include the attorney’s
name, address, email address, and telephone number, and the name of the Party represented.

(3) An attorney must file a written motion to withdraw from representation of a Party.

J. If separate proceedings involve a common question of law or fact, the Hearing Officer may consolidate the
proceedings in whole or in part.
K. Discovery.

(1) In general, and unless otherwise stated in this rule, discovery shall be conducted according to the
procedures in Rules 26 through 37 of the South Carolina Rules of Civil Procedure (SCRCP), except that only
the standard interrogatories provided by SCRCP 33(b), as applicable to the pending Administrative Hearing, are
permitted; there shall be no more than three depositions per Party under Rule 30, SCRCP; and no more than ten
requests to admit per Party, including subparts under Rule 36, SCRCP. Unless otherwise provided by law, all
discovery requests shall be completed not later than 10 days before the date set for the hearing.

(2) Upon a motion by a Party or the Hearing Officer, discovery may be expanded or curtailed further for
good cause shown.

L. Subpoenas.

(1) Upon the request of any Party, the Hearing Officer may issue subpoenas requmng the attendance and
testimony of witnesses and the production of documents and tangible items in the possession or under the control
of the witness.

(2) An application for issuance of a subpoena shall be made in writing to the Hearing Officer and shall
state:

(a) The name and address of the person to be subpoenaed;

(b) If production of documents or tangible items is sought, a particular description of the documents or
tangible items sought; and

(c) The name, address, and telephone number of the Party requesting the subpoena.

(3) A subpoena may be served by personal service or by registered or certified mail. The Party requesting
the subpoena shall be responsible for, and bear the cost of, service.

(4) A Party shall promptly file a return of service with the Hearing Officer including an affidavit by the
person making personal service or, if the subpoena was served by mail, the return receipt.
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(5) A person who has been served with a subpoena may object to the subpoena by filing a motion to quash
with the Hearing Officer within 10 days of service of the subpoena or by the date of the hearing, whichever is
earlier. The subpoena may be quashed if it:

(a) Fails to allow reasonable time to comply;

(b) Requires excessive travel by a person who is not a Party;

(¢) Requires disclosure of privileged or otherwise protected matter and no exception or waiver applies;
or

(d) Subjects a person to undue burden.

(6) The Hearing Officer may decline to enforce a subpoena that is arbitrary, capricious, or oppressive.

(7) If a person under subpoena fails to appear as required by the subpoena, or fails to produce the
documents or tangible items set forth in the subpoena:

(a) A Party may apply to the Hearing Officer for enforcement of the subpoena;

(b) An application to the Hearing Officer for enforcement of a subpoena shall be made immediately
upon the failure to comply with the subpoena or within such other time period as the Hearing Officer may set;
and

(c) Upon a timely request by a Party for enforcement of a subpoena, the Hearing Officer may apply to
the Richland County Court of Common Pleas to enforce the subpoena.

M. Prehearing Conferences.

(1) The Hearing Officer may hold a scheduling conference with the Parties, in person or by telephone, to
determine:

(a) The necessity or desirability of prehearing statements or amendments;

(b) The simplification of issues;

(c) The possibility of obtaining stipulations of fact and of documents to avoid unnecessary proof;

(d) Requests for official notice;

(e) The limitation and exchange of expert testimony;

(f) The scheduling of discovery and any discovery disputes;

(g) The possibility of resolving the matter through a settlement;

(h) Any preliminary motions;

(i) The admissibility of evidence;

(3) The order of presentation;

(k) The limitation of the number of witnesses;

(I) The exchange of prepared testimony and exhibits between the Parties; and

(m) Any other matters that will promote the orderly and prompt conduct of the hearing.

(2) The Hearing Officer shall issue an appropriate order containing the action, if any, taken at the
scheduling conference, which shall be made a part of the record.

N. Failure to Appear.

(1) If a Party, after receiving notice of an Administrative Hearing, fails to appear, the Hearing Officer may
proceed to hold the hearing in that Party’s absence.

(2) If a Party, after receiving notice of an Administrative Hearing, fails to appear, the Hearing Officer may
also hold the absent Party in default and may issue a proposed or final decision and order against the defaulted
~ Party.

(3) Request for Reconsideration.

(a) A Party defaulted as a result of a failure to appear at a prehearing conference or hearing may file a
written motion requesting reconsideration by the Hearing Officer and stating the grounds for the request.

(b) A motion for reconsideration shall be filed within 15 days after service of a default order, or such
lesser time as the Hearing Officer may direct.

O. Motions Generally.

(1) Unless otherwise permitted by these regulations or by the Hearing Officer, motions shall:

(a) Be made in writing, unless otherwise permitted by the Hearing Officer during the course of an
Administrative Hearing; and

(b) State concisely the question to be determined and be accompanied by any necessary supporting
documentation and memoranda.

South Carolina State Register Vol. 44, Issue 6
June 26, 2020



126 FINAL REGULATIONS

(2) A Party shall file a motion not later than 15 days before the date of the Administrative Hearing and
shall serve a copy of the motion on each Party,
(3) A response to a written motion shall be filed on the earlier of:
(a) 10 days after receipt of the motion; or
(b) The date of the hearing,
(4) The Hearing Officer may allow oral argument if it appears necessary to a fuller understanding of the
issues presented.
(5) The filing or pendency of a motion does not alter or extend any time limit.
(6) Motions for Summary Decision.
(a) A Party may move at any time for summary decision as to any substantive issue in the case.
(b) The Hearing Officer may issue a summary decision if the Hearing Officer finds that there is no
genuine issue as to any material fact, and that the moving Party is entitled to prevail as a matter of law.
P. Conduct of Hearings.
(1) Order of Proceedings.
(a) The Hearing Officer shall call the hearing to order and explain briefly the purpose and nature of the
hearing.
(b) The Hearing Officer may allow the Parties to present preliminary matters.
(c) The Parties may make opening statements.
(d) The Hearing Officer shall state the order of presentation of evidence.
(e) Each witness shall be sworn or put under affirmation to tell the truth. In the discretion of the Hearing
Officer, witnesses may be sequestered during the hearing.
(f) The Parties may present closing summations and argument.
(2) During the Administrative Hearing, the Hearing Officer:
(a) Shall administer the oath or affirmation to each witness;
(b) Shall rule on the admissibility of evidence;
(c) Shall maintain order and take such action as necessary to avoid delay in the conduct of the hearing;
and
(d) May question any witness as to any matter that the Hearing Officer considers relevant and material
to the proceeding.
(3) On a genuine issue relevant to the determination of an Administrative Hearing, each Party may:
(a) Call witnesses;
(b) Offer evidence;
(c) Cross-examine any witness called by another Party; and
(d) Make opening and closing statements.
(4) Waiver of Right to Appear at Administrative Hearing,.
(a) A Party may waive the right to appear personally at the hearing.
(b) A waiver shall be in writing and filed with the Hearing Officer.
(c) A waiver may be withdrawn by a Party by written notice filed with the Hearing Officer not later
than seven days before the scheduled hearing.
(d) A Party who has filed a timely written waiver may not be held in default for failing to appear at the
hearing.
Q. Submission of Case on Documentary Record. The Hearing Officer may elect not to hold a hearing if all
Parties agree to submit the case on the documentary record and waive their right to appear.
R. Burden of Proof. The Party asserting the affirmative of an issue shall bear the burden of proof.
S. Evidence.
(1) Evidence shall be admitted in accordance with the South Carolina Rules of Evidence.
(2) Parties may, by stipulation, agree on any facts relevant to the proceedings. The facts stipulated shall
be considered proven for purposes of the proceedings.
(3) Official Notice.
(a) The Hearing Officer may take official notice of a fact that is judicially noticeable or that is within
the specialized knowledge of the Division.
(b) Before taking official notice of a fact, the Hearing Officer shall:
(1) Notify each Party before or during the hearing; and
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(2) Give each Party an opportunity to contest the fact.
T. Examination of Witnesses.

(1) Witnesses shall testify under oath or affirmation.

(2) A Party may conduct direct examination or cross-examination without strict adherence to formal rules
of evidence in order to obtain a full and fair disclosure of facts relevant to matters in issue.

(3) If the Hearing Officer determines that a witness is hostile or unresponsive, the Hearing Officer may
authorize the Party calling the witness to proceed as if the witness were under cross-examination.

U. Ex Parte Communications.

(1) Except as provided in subsection U(2) below, while an Administrative Hearing is pending, the Hearing
Officer may not communicate ex parte regarding the merits of any issue in the case with:

(a) A Respondent or an attorney for a Respondent;

(b) Division staff or counsel involved in the investigation or presentation of the case; or

(c) Any other Hearing Officer who presided at an earlier stage of the case.

(2) The Hearing Officer may communicate regarding the merits of any issue in the case with the Division’s
staff or counsel who have not otherwise participated in the investigation or presentation of the case.

(3) Ex parte communications received in violation of this regulation shall be disclosed to all Parties.

V. Proposed and Final Decisions.

(1) The Securities Commissioner, or Hearing Officer when the authority to issue a final decision has been
delegated, shall prepare written findings of fact and conclusions of law, and shall promptly issue a final decision
after the conclusion of any hearing held before the Securities Commissioner or Hearing Officer with such
authority. The final decision shall include rulings on any proposed findings of fact and conclusions of law
submitted by the Parties.

(2) When the Securities Commissioner has delegated authority to hear a case to a member of his or her
staff as Hearing Officer, but has reserved the final decision-making authority, the Hearing Officer shall send a
proposed decision, including proposed findings of fact and conclusions of law, to the Parties and the Securities
Commissioner.

(a) Within 15 days of receipt of the proposed decision, each Party shall file with the Securities
Commissioner any exceptions to the proposed decision, any supporting memorandum, and any request to present
argument to the Securities Commissioner.

(b) Within 10 days of receipt of exceptions filed by an adverse Party, a Party may file a memorandum
in opposition to those exceptions.

(c) The Securities Commissioner shall review the Administrative Hearing record, the proposed decision
of the Hearing Officer, and any exceptions and memoranda filed by the Parties, and may permit the Parties to
present arguments, if the Securities Commissioner determines it is necessary to do so. Before issuing a final
decision, the Securities Commissioner may require the submission of additional information or documentation.

(d) The Securities Commissioner shall issue a final decision that may adopt, modify, or vacate the
proposed findings of fact, proposed conclusions of law, or the proposed decision of the Hearing Officer. The
final decision shall include rulings on any exceptions filed by the Parties.

(3) A final decision of the Securities Commissioner shall advise each Respondent that any appeal to the
Richland County Court of Common Pleas shall be filed within 30 days after the entry of the order, in accordance
with Section 35-1-609.

(4) The Securities Commissioner may enter a final decision as to any Respondent who fails to:

(a) File a timely responsive answer; or

(b) Appear for a hearing at the scheduled time and date.

(5) A final decision of the Securities Commissioner shall be in writing. A copy of the final decision shall
be hand delivered or mailed, by certified or registered mail, to each Party or its attorney.

(6) In the event of fraud, mistake, inadvertence, or excusable neglect, the Securities Commissioner may
correct a final decision not more than one year after the entry of the final decision.

W. Record of Proceedings.

(1) The Division shall cause all oral proceedings, including testimony, to be recorded by a stenographer
or by tape recorder or other device. The recording of the proceedings, which need not be transcribed, shall be
maintained in the custody of the Division. In the event of an appeal from a decision of the Securities
Commissioner, the appellant shall pay the cost of transcription of the record. Other verbatim reports or

South Carolina State Register Vol. 44, Issue 6
June 26, 2020



128 FINAL REGULATIONS

recordings may not be made by any other person without the express written consent of the Securities
Commissioner.
(2) The record of an Administrative Hearing shall include:
(a) All pleadings, motions, orders, and related papers filed with the Securities Commissioner or the
Hearing Officer;
(b) All documentary and tangible evidence;
(¢) A statement of matters officially noticed;
(d) Recordings and any transcripts of oral proceedings;
(e) Any findings of fact and conclusions of law proposed by each Party;
(f) Any exceptions filed by the Parties and the Securities Commissioner’s rulings on those exceptions;
(g) The findings of fact, conclusions of law, and decision of the Securities Commissioner;
(h) If a case has been delegated to the Hearing Officer for a proposed decision:
(1) The order delegating authority;
(2) Any notice of revocation;
(3) The proposed decision, including proposed findings of fact and proposed conclusions of law, of
the Hearing Officer; and
(4) Any additional information or documentation submitted to the Securities Commissioner by the
Parties;
(i) The final order, if any, of the Securities Commissioner; and
(j) Other documents or materials placed in the record as required by law or at the discretion of the
Securities Commissioner or Hearing Officer.

(3) The Division shall prepare an index of the record of proceedings.

(4) Upon compilation, the record shall be available for public inspection at the Division during normal
business hours unless the contents are otherwise protected by law.

(5) The Division, upon request of a Party, shall arrange for a copy of the record to be made, if the
requesting Party pays in advance to the Division the Division’s estimate of the reasonable costs of making the
copy. The copy shall be certified by the Securities Commissioner, if requested.

X. At any time after initiation of an Administrative Hearing, with the approval of the Securities Commissioner,
the Parties may resolve an Administrative Hearing without a final decision by stipulation, settlement, or consent
order.

Y. Severability Clause. The provisions of this regulation are severable. If any part of this regulation is declared
invalid or unconstitutional, that declaration shall not affect the parts which remain. Notwithstanding any
invalidation, the remaining parts shall nonetheless continue to provide a workable and predictable procedure for
conducting Administrative Hearings held pursuant to Sections 35-1-306, 35-1-412, and 35-1-604.

Fiscal Impact Statement:

There will be no increased costs to the State or its political subdivisions due to the regulations.

Statement of Rationale:

The Attorney General, as Securities Commissioner, oversees and enforces the provisions of the South Carolina
Uniform Securities Act of 2005. Pursuant to the Act, the Securities Commissioner is authorized to conduct

administrative hearings, should one be requested, after the issuance of an administrative order. This regulation
would clearly disclose to the parties of such an administrative hearing what procedures are to be followed.
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