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INTRODUCTION AND INTERESTS OF AMICI CURIAE

States ordinarily wield broad plenary power in regulating their citizens.  

But occasionally, certain federal interests require the national government to 

speak with a unified voice on an issue.  That is especially so when a single State 

takes action against its neighbors and the international community. 

This case fits that mold.  The Enbridge Line 5 pipeline is a critical piece 

of America’s energy infrastructure.  Starting and ending in Canada, the Line 

carries more than 20 million gallons of light crude oil and natural gas liquids 

every day, fueling energy consumers and operations in Wisconsin, Michigan, 

Ohio, Pennsylvania, and beyond.  Michigan wants to shut down the Line’s key 

chokepoint—an underwater crossing at the Straits of Mackinac (where two 

Great Lakes meet).  Though the dispute is of serious interest to Michiganders, 

the pain from such a shutdown would be felt far beyond Michigan’s—or even 

the United States’—borders.   

When pressed on how its measures affect national energy interests, 

Michigan tried to recast the dispute as a mere state property matter.  

Fortunately, the district court saw Michigan’s actions for what they are.  

Michigan seeks to block Line 5 by impermissibly overlaying what Congress 

said in the Pipeline Safety Act.  See Enbridge Energy, L.P. v. Whitmer, 813 F. 
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Supp. 3d 777, 793-95, 805-08 (W.D. Mich. 2025).  In doing so, Michigan also 

intrudes international treaty obligations.  See id.

Michigan can’t aggrandize its pipeline safety measures at the expense of 

its neighboring sovereigns’ energy interests.  In federal energy matters, the 

Nation must speak with one voice.  Otherwise, North America’s 

interconnected energy system would be subject to a cacophony of competing 

State, National, and international interests.  As another circuit court 

recognized just yesterday, the federal Pipeline and Hazardous Materials 

Safety Administration is best able to “manage the regulatory tradeoffs needed 

to maintain environmental safety and to protect the national interest in 

energy” as to Line 5.  Bad River Band of Lake Superior Tribe of Chippewa 

Indians of Bad River Rsrv. v. Enbridge Energy Co., No. 23-2309, 2026 WL 

2198120, at *22 (7th Cir. July 30, 2026) (finding federal common law nuisance 

claim against Line 5 displaced by the Pipeline Safety Act).  So, the district 

court was right to rein in Michigan’s runaway localized regulation.   

Were Michigan to succeed in shutting down the Line 5 pipeline, Amici

States—and their citizens—would experience a shockwave of reduced energy 

supply and the resulting bloated energy prices.  The States would also suffer 

the withering blow to State power that comes when one State places its energy 
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interests above all other States.  So under Federal Rule of Appellate 

Procedure 29(a)(2), the States urge this Court to affirm the district court’s 

ruling.  Purely federal energy interests should be resolved by federal actors 

under federal law. 

SUMMARY OF THE ARGUMENT 

The district court was right.  This case goes directly to national energy 

policy—a matter of supreme federal importance.  Congress already spoke to 

major pipeline safety matters when it passed the Pipeline Safety Act.  

Michigan can’t lay down safety measures against Line 5 without defeating 

Congress’s express and implied instructions.  As a practical matter, the case 

will affect the energy needs of an entire region, swallowing up the interests of 

States outside Michigan’s borders.  Beyond that, the case will directly affect 

diplomatic relations with Canada, which views any shutdown of the pipeline as 

a breach of the 1977 Transit Pipeline Treaty.   

ARGUMENT 

States and federal actors usually enjoy complementary roles.  

Traditionally, States pursue interests “deeply rooted in local feeling and 

responsibility.”  San Diego Bldg. Trades Council, Millmen’s Union, Loc. 2020 

v. Garmon, 359 U.S. 236, 244 (1959).  They go about building up industries and 
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protecting their citizens’ economic interests.  See, e.g., Maryland v. 

Louisiana, 451 U.S. 725, 739 (1981).  Congress in turn solves national 

problems under its enumerated powers.  See U.S. CONST. art. I, § 8.  It taxes, 

spends, borrows, and regulates interstate and foreign commerce.  See id.  The 

President then “take[s] [c]are” that Congress’s commands are “faithfully 

executed.”  U.S. CONST. art. II, § 3.  Constitutional actors thus largely “act[] 

separately and independently of each other, within their respective spheres.”  

See In re Tarble, 80 U.S. (13 Wall.) 397, 406 (1871).   

But now and again, a state’s local interest may cross paths with a 

“federal interest” “sufficiently dominant,” that its “pervasiveness … precludes 

supplementation.”  Schneidewind v. ANR Pipeline Co., 485 U.S. 293, 300 

(1988).  Generally, Congress makes that interest clear by explicit statutory 

language.  See, e.g., 49 U.S.C. § 60104(c) (provision entitled “Preemption”).  

Congress can also reserve these interests by implication where its “federal law 

has already addressed [a] relevant issue.”  Parker Drilling Mgmt. Servs., Ltd. 

v. Newton, 587 U.S. 601, 610 (2019).  When that happens, a reviewing court is 

“impelled to decide that federal authority governs.”  Fed. Power Comm’n v. 

La. Power & Light Co., 406 U.S. 621, 631 (1972) (cleaned up).   
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Michigan’s attempt to shut down the Line 5 pipeline draws itself deep 

into dominant federal energy interests at domestic and international levels.  In 

doing so, Michigan defeats the express and implied objectives embodied in the 

Pipeline Safety Act; tramples the President’s prerogative to deal with foreign 

nations; seeks to circumvent accountability from Article III judges; and 

threatens the energy needs of surrounding States. 

I. Domestic Interests 

A. Congress makes interstate energy a dominant federal interest 
through statutes like the Pipeline Safety Act. 

The Great Lakes (and the environmental management of those waters 

implicated in Michigan’s action) present matters of national and even 

international concern.  See, e.g., Establishment of Great Lakes Interagency 

Task Force and Promotion of a Regional Collaboration of National 

Significance for the Great Lakes, Exec. Order No. 13340, 69 Fed. Reg. 29043, 

29043 (May 18, 2004) (discussing the “nationally significant environmental and 

natural resource issues involving the Great Lakes”).  The Great Lakes “are in 

truth inland seas[:] [d]ifferent states border on them on one side, and a foreign 

nation on the other.”  The Genessee Chief, 53 U.S. (12 How.) 443, 453 (1851).  

In other words, the Great Lakes “may be … on the footing of an ultimate 

[federal] sovereign interest.”  Sanitary Dist. of Chi. v. United States, 266 U.S. 
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405, 425 (1925).  That threshold posture matters, as the public-trust doctrine 

that Michigan invokes here remains “subject … to the federal power to 

regulate” navigable, critical, national waters like these.  PPL Montana, LLC 

v. Montana, 565 U.S. 576, 604 (2012); see, e.g., Weaver’s Cove Energy, LLC v. 

R.I. Coastal Res. Mgmt. Council, 583 F. Supp. 2d 259, 282 (D.R.I. 2008) 

(explaining how “[t]he [p]ublic [t]rust [d]octrine … is no shield against the 

[National Gas Act]’s preemptive effect”).  Here, Congress has exercised that 

power through laws like the Federal Submerged Lands Act, the Pipeline 

Safety Act, and international treaties. 

But truth be told, this case is a national one for reasons even bigger than 

the Great Lakes.  Cases involving interstate energy implicate dominant 

domestic federal interests that warrant federal attention.  Congress makes 

that clear in statutes like the Pipeline Safety Act. 

“[T]he production and transmission of energy is an activity particularly 

likely to affect more than one State, and its effect on interstate commerce is 

often significant enough that uncontrolled regulation by the States can 

patently interfere with broader national interests.”  Ark. Elec. Co-op. Corp. v. 

Ark. Pub. Serv. Comm’n, 461 U.S. 375, 377 (1983).  Indeed, “[t]he energy area 

is replete with federal interests,” including “national security interests.”  
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Pamela J. Stephens, Implementing Federal Energy Policy at the State and 

Local Levels: ‘Every Power Requisite,’ 10 B.C. ENV’T AFF. L. REV. 875, 900 

(1983).  And most relevant here, transporting energy commodities like oil, 

natural gas, and natural gas liquids through interstate pipelines “is essentially 

national—not local—in character.”  E. Ohio Gas Co. v. Tax Comm’n of Ohio,

283 U.S. 465, 470 (1931); see also, e.g., Missouri ex rel. Barrett v. Kan. Nat. 

Gas Co., 265 U.S. 298, 309-10 (1924) (“The paramount interest [in interstate 

wholesale energy commodity markets] is not local but national, admitting of 

and requiring uniformity of regulation.”). 

Congress has often passed laws reflecting the substantial federal 

interest in the broader energy market.  The Natural Gas Act, for instance, 

exercises federal control over interstate sales of natural gas because that 

federal control is “necessary in the public interest.”  15 U.S.C. § 717(a).  The 

Federal Power Act broadly regulates “the development, transmission, and 

utilization of power.”  16 U.S.C. § 797(e).  A series of Energy Policy Acts—

extending back to the 1970s—have sought to regulate and subsidize national 

energy development.  See, e.g., Energy Policy Act of 2005, Pub. L. No. 109-58, 

119 Stat. 594; Energy Policy Act of 1992, Pub. L. No. 102-486, 106 Stat. 2776.  

The Outer Continental Shelf Lands Act broadly regulates oil and gas 
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development on the continental shelf, recognizing the “national interest” in the 

“effective management” of those resources.  43 U.S.C. § 1332(4). 

The list goes on and on.  See 23A ANNE E. MELLEY ET AL., FEDERAL 

PROCEDURE, LAWYER’S EDITION Ch. 56 Summary (May 2026 Update) 

(cataloguing the many federal laws related to “energy regulation and 

development” and related fields).  All this is not even to mention the many 

other federal statutes that, while not directed exclusively at energy, have 

nevertheless substantial effects on the field.  (The Clean Air Act comes quickly 

to mind.)  But read together, these statutes confirm how the federal eye is 

focused firmly on energy. 

One statute stands out for this case.  The Pipeline Safety Act 

expansively—and exclusively—governs safety issues related to hazardous 

liquids and natural gas pipelines.  See 49 U.S.C. §§ 60101-60503.  “Congress 

intended to preclude states from regulating in any manner whatsoever with 

respect to the safety of interstate transmission facilities.”  ANR Pipeline Co. 

v. Iowa State Com. Comm’n, 828 F.2d 465, 470 (8th Cir. 1987).  Indeed, State 

and local authorities “may not adopt or continue in force safety standards for 

interstate pipeline facilities or interstate pipeline transportation.”  49 U.S.C. 

§ 60104(c).  Congress empowered the Secretary of Transportation to prescribe 
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relevant “safety standards.”  See, e.g., id. § 60102(a)(2), (b).  So, an action like 

Michigan’s—one that places express safety conditions on the pipeline by 

shutting the pipeline entirely because of their purported absence, Enbridge, 

813 F. Supp. 3d at 787,—“stands as an obstacle to the accomplishment and 

execution of the full purposes and objectives of Congress,” United States v.

Locke, 529 U.S. 89, 109 (2000) (cleaned up).  

B. The Executive, federal courts, and States emphasize that 
interstate energy is a dominant federal interest. 

All other constitutional actors—the Executive, federal courts, and 

States—affirm that interstate energy is a dominant federal interest, too. 

The Executive has emphasized the federal nature of energy.  More than 

once, President Trump has proclaimed that it is “in the national interest to 

unleash America’s affordable and reliable energy and natural resources.”  

Unleashing American Energy, Exec. Order No. 14154, 90 Fed. Reg. 8353, 8353 

(Jan. 20, 2025); see also, e.g., Establishing the National Energy Dominance 

Council, Exec. Order No. 14213, 90 Fed. Reg. 9945, 9945 (Feb. 14, 2025) (“We 

must expand all forms of reliable and affordable energy production.”).  The 

President has explained that “affordable and reliable” energy “is a 

fundamental requirement for the national and economic security of any 

nation.”  Declaring a National Energy Emergency, Exec. Order No. 14156, 90 



10 

Fed. Reg. 8433, 8433 (Jan. 20, 2025).  And “American energy dominance is 

threatened when State and local governments seek to regulate energy beyond 

their constitutional or statutory authorities.”  Protecting American Energy 

From State Overreach, Exec. Order No. 14260, 90 Fed. Reg. 15513, 15513 

(Apr. 8, 2025).  That threat can no doubt arise when a single State acts without 

appropriately considering the national energy interests affected by its action. 

Federal courts have also recognized the national nature of interstate 

energy interests.  For example, the Supreme Court acknowledged that “[i]t 

cannot be doubted that [interstate natural gas sale] regulation is 

predominately a matter of national, as contrasted to local concern.”  Interstate 

Nat. Gas Co. v. FPC, 331 U.S. 682, 692 (1947).  On “electric energy,” “[i]t is 

difficult to conceive of a more basic element of interstate commerce.”  FERC 

v. Mississippi, 456 U.S. 742, 757 (1982).  And even “energy use” generally can 

be federally regulated.  Cal. Rest. Ass’n v. City of Berkeley, 89 F.4th 1094, 1101 

(9th Cir. 2024) (EPCA regulating “the energy efficiency, energy use, [and] 

water use of” covered products (cleaned up)).  

Finally, the States themselves recognize that these issues are national 

ones, especially considering our interdependent energy system.  When a 

critical energy system like the Line 5 pipeline goes down, that directly affects 



11 

the economic welfare of other States.  But it also forces them to rapidly 

reconfigure their own energy and environmental strategies, which might in 

turn have still further spillover effects on other States.  Substantial 

investments in energy resources (like refineries) might be suddenly 

transformed into wasted sunk costs.  Long-term planning might be dispensed 

in favor of a sudden emergency response.  The kind of coordination that would 

be necessary for any of this to happen is not the sort of coordination for which 

local states are renowned. 

Altogether, at many different times and in many ways, just about every 

constitutional actor has expressed a federal interest in interstate energy.   

C. Michigan’s Line 5 regulation upends national energy 
interests. 

Michigan’s actions undermine this federal interest in energy, as it 

represents a direct effort to impair a key component of our national energy 

infrastructure.   

If the challenge to the Straits of Mackinac crossing succeeds, the whole 

line might well close.  See, e.g., In re Enbridge Energy, Ltd., No. U-20763, 2023 

WL 8435367, at *210 (Mich. Pub. Serv. Comm’n Dec. 1, 2023) (“[S]ubstantial 

evidence on the record … show[s] that if the dual pipelines [across the Straits] 

are … shut[]down, [then] Line 5 in Michigan may be abandoned in full or in 
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part, which will require higher-risk and costlier alternative fuel supply 

sources.”).  And at least one federal court has already seen evidence that 

shutting down Line 5 would produce “increased economic volatility in the 

markets for light crude, NGLs and propane/butane in the Upper Midwest and 

Eastern Canada.”  Bad River Band of Lake Superior Tribe of Chippewa 

Indians of Bad River Rsrv. v. Enbridge Energy Co., Inc., No. 19-CV-602-

WMC, 2023 WL 4043961, at *10 (W.D. Wis. June 16, 2023). 

But even this description of the harms from shutdown is something of 

an understatement—as many others have shown.  Trade unions have already 

laid out the dire consequences of shutting down Line 5 before the Supreme 

Court.  Br. of N. Am.’s Bldg. Trades Unions & United Steelworkers as Amici 

Curiae in Supp. of Pet’rs at 11-18, Enbridge Energy, LP v. Nessel, 146 S. Ct. 

1074 (2026) (No. 24-783), 2025 WL 588168 (“If Line 5 ceased operation, the 

refineries in Michigan, Ohio, Ontario, Quebec, and Pennsylvania that depend 

on the products the pipeline carries would either have to significantly reduce 

production or close down completely.”).  Business owners have said much the 

same.  Br. of the Chambers as Amici Curiae in Supp. of Defs.-Appellees at 2-

9, Nessel ex rel. Michigan v. Enbridge Energy, LP, 104 F.4th 958 (6th Cir. 

2024) (No. 23-1671), 2023 WL 8283519 (“The potential negative impact of this 
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suit is difficult to overstate.  A shutdown of Line 5 in Michigan will have effects 

across the Midwest and in Canada.”); Amicus Br. of Am. Petroleum Inst. et al. 

in Supp. of Pls.-Appellees at 16-17, Enbridge Energy, LP v. Whitmer, 135 

F.4th 467 (6th Cir. 2025) (No. 24-1608), 2024 WL 4881965 (shutting down Line 

5 “would shut off a large portion of the energy supply of not only Michigan 

itself, but other upper midwestern states as well as substantial portions of 

Canada”). 

Government officials are deeply worried about the energy-attacking 

effects of this litigation, too.  Elsewhere, States have explained that “if Line 5 

halts production, significant economic hardship will be thrust upon the entire 

region.”  Amicus Br. for States of Ohio, Ind., and La. at 4-9, Nessel ex rel. 

Mich. v. Enbridge Energy, LP, No. 19-474-CE (Mich. Cir. Ct. June 29, 2020), 

available at https://tinyurl.com/vukjj8db.  Members of Congress have 

stressed that “Line 5 is essential to the lifeblood of the Midwest.”  Letter from 

11 Members of Congress to President Joseph R. Biden (Nov. 4, 2021), 

https://tinyurl.com/y3veyrb.  Even the Canadian government has warned that 

“the market could not adapt to the shutdown of Line 5 without grave harm to 

North American energy security and economic prosperity.”  Amicus Br. of the 
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Gov’t of Can. at 10, Enbridge Energy, LP v. Whitmer, 135 F.4th 467 (6th Cir. 

2025) (No. 24-1608), 2023 WL 6324405. 

These many voices are right to worry about how Michigan’s actions 

threaten to upend the regional and national energy markets.  Closure would 

endanger the operations of a slew of upper Midwest refineries.  Propane, 

which heats the homes of many through frigid Midwest winters, would be 

slashed; Line 5 supplies more than half the propane used in Michigan alone.  

Airports, industrial users, and individual drivers will find fuels harder to come 

by; “families and businesses across the Midwest will spend at least $23.7 billion 

more on gasoline and diesel over the following five years” after a shutdown.  

WEINSTEIN, CLOWER & ASSOCS., ENBRIDGE LINE 5 | SHUTDOWN IMPACTS ON 

TRANSPORTATION FUEL 3 (2022), https://tinyurl.com/4h9mwzs7.  And because 

Line 5 is a part of a “highly integrated and interdependent North American 

energy market,” it’s hard to predict exactly how similar effects might be felt 

elsewhere, too.  Steve Bucci, Great Lakes Need Protection. But Shutting 

Down Line 5 Is Foolish, BRIDGE MICH. (Aug. 14, 2019), 

https://tinyurl.com/yc5cxyda; see also, e.g., Amy L. Stein, Energy 

Emergencies, 115 NW. U. L. REV. 799, 853 (2020) (noting how “energy 
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emergencies” may “have the potential to have more national impact” because 

“there is a higher risk of cascading effects”). 

Perhaps now more than ever, courts can appreciate some of the real-

time effects the Line 5 shutdown might spur.  Pump prices spiked for example, 

only days after Iranian missiles and mines disrupted oil shipping through the 

Strait of Hormuz.  Michael Ratner et al., CONG. RSCH. SERV., R45281, IRAN 

CONFLICT AND THE STRAIT OF HORMUZ: IMPACTS ON OIL, GAS, AND OTHER 

COMMODITIES (2026).  Oil prices continue to climb.  See Jimmy Troderman & 

Alex de Keyserling, Crude Oil and Petroleum Product Prices Increased 

Sharply in the First Quarter of 2026, U.S. ENERGY INFO. ADMIN.: TODAY IN 

ENERGY (Apr. 7, 2026), https://tinyurl.com/ydt8wfnr.  And though this 

situation is top of mind, one may recall historic oil volatility and its effects on 

national fiscal policy.  See, e.g., James D. Hamilton, Oil and the Macroeconomy 

since World War II, 91 J. POL. ECON. 228 (1983).  Altogether, the lesson is 

plain: when a single chokepoint in the global energy network seizes, prices 

move within days and the disruption respects no state or national line.  The 

Straits of Mackinac are no different. 
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In short, the federal interests here are substantial.  Oil, gas, and natural 

gas liquids are a centerpiece of America’s energy dominance, and closing Line 

5 would strike a blow to that centrality.   

Of course, that’s not to say that every lawsuit affecting energy matters 

carries special federal solicitude.  But where, as here, the case is so directly 

related to “the many vital considerations of national policy implicated in 

deciding how Americans will get their energy,” the decision should not come 

down to one State nor its state court.  West Virginia v. EPA, 597 U.S. 697, 729 

(2022).   

D. Michigan can’t repackage its impermissible safety standards 
to dodge the Pipeline Safety Act. 

Michigan attempts to skirt the full weight of the Pipeline Safety Act and 

these heavy national interests.  See Def.-Appellants’ Br.21.   

Remember, the Pipeline Safety Act bars States from “adopt[ing] or 

continu[ing] in force safety standards for interstate pipeline facilities or 

interstate pipeline transportation.”  49 U.S.C. § 60104(c).  The PSA does not 

define “safety standards.”  Def.-Appellants’ Br.21.  Without a statutory 

definition, a proper interpretation of a provision’s term is its “ordinary, 

contemporary, common meaning.”  Perrin v. United States, 444 U.S. 37, 42 

(1979).  “Safety” means to “protect against failure, breakage, or accident.”  
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Safety, MERRIAM WEBSTER’S SEVENTH NEW COLLEGIATE DICTIONARY

(1963).  And a “standard” is “something set up and established by authority as 

a rule” for things like the “measure of quantity, weight, extent, value, or 

quality.”  Standard, MERRIAM WEBSTER’S SEVENTH NEW COLLEGIATE 

DICTIONARY (1963).   

In an attempt to distinguish its safety measures, Michigan claims that it 

is not trying to assert “safety standards,” only “property rights.”  Def.-

Appellants’ Br.3, 19.  To justify this distinction, Michigan defines “safety 

standards” as “a set of technical definitions and guidelines that function as 

instructions for designers, manufacturers, operators or users of equipment.”  

Def.-Appellants’ Br.21.  But this definition is an overly “restrictive 

understanding of the term ‘safety standard[s].’”  Enbridge, 813 F. Supp. 3d at 

801 n.9.  Indeed, an ordinary, contemporary, common meaning of “safety 

standards” Congress originally used in passing legislation in 1968 would not 

be found in a 2016 instruction book published by the American Society of 

Mechanical Engineers.  See Def.-Appellants’ Br.21 n.10.   

Michigan imposed many rules on Enbridge involving the quality of its 

operations to protect against accidents.  For example, it conditioned Line 5 

operations on “exercis[ing] the due care of a reasonably prudent person[] for 
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the safety and welfare of all persons.”  Enbridge, 813 F. Supp. 3d at 787 

(cleaned up).  It also required certain measuring rules like the depth pipe 

should be laid in the water, the pipe curvature width, the thickness of fiber 

fabric wraps, and span of unsupported pipeline lengths.  Id.  In attempting to 

shut down Line 5, Michigan said that it “present[ed] an extraordinary, 

unreasonable threat to public rights because of the very real risk of further 

anchor strikes and other external impacts to the Pipelines, the inherent risks 

of pipeline operations, and the foreseeable, catastrophic effects if an oil spill 

occurs at the Straits.”  Id. at 788.   Michigan maintained that Line 5 

purportedly posed “a substantial, inherent and unreasonable risk of an oil 

spill” which “would have grave ecological consequences.”  Id. at 789.  So, 

Michigan’s actions from inception to enforcement were really an “ad hoc safety 

judgment[] about Line 5” to “regulate its operations according to those 

judgments.”  Id. at 801.  These are “safety standards.” 

This Court’s sister circuits have roundly rejected attempts like 

Michigan’s to add safety standards to interstate gas pipelines.  For example, 

in Olympic Pipe Line Company v. City of Seattle, the Ninth Circuit held that, 

even with an agreement, Seattle could not enforce a shutdown order under the 

PSA on a pipeline company whose gas pipeline exploded.  437 F.3d 872, 875, 
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879-80 (9th Cir. 2006).  And recently, the Eighth Circuit held that counties 

impermissibly set “safety standards” on an interstate pipeline by requiring 

“setbacks” and “emergency response plans.”  Couser v. Shelby Cnty., 139 

F.4th 664, 670-71, 672 (8th Cir. 2025).  Make no mistake: no matter what label 

Michigan uses, its primary concern has always been about the “safety” of Line 

5.  See Ex. A – State Ct. Compl. ¶ 50, Nessel v. Enbridge Energy Ltd., No. 1:21-

cv-01057 (W.D. Mich. Dec. 15, 2021), ECF No. 1-1. 

So, the district court was right to find that under the Pipeline Safety Act, 

“the federal government has plenary power to determine how to keep 

pipelines safe at every stage from design through construction, testing, 

operation, maintenance, and [] replacement.”  Enbridge, 813 F. Supp. 3d at 

794.  Michigan’s safety standards are no exception. 

E. Federalism doesn’t justify a state-court resolution. 

Federalism doesn’t support a reversal, either.   

Michigan suggests that this entire case belongs in the “state court” 

where “motions remain pending.”  See Def.-Appellants’ Br.4, 10, 19, 68-70.  But 

“[f]ederal court[s]” are the proper forum to resolve “claims recognized under 

state law” that “turn on substantial questions of federal law.”  Grable & Sons 

Metal Prods., Inc. v. Darue Eng'g & Mfg., 545 U.S. 308, 312 (2005).  It is a 
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“commonsense notion” that federal courts offer the “experience, solicitude, 

and … uniformity” parties hope for when dealing with “federal issues.”  Id.

“The argument … that it is an invasion of the sovereignty of a State to 

withdraw from its courts into the courts of the general government” a case 

that presents substantial federal interests “ignores entirely the dual character 

of our government.”  Tennessee v. Davis, 100 U.S. 257, 266 (1879).  The 

Framers weighed the strengths and weaknesses of federal court jurisdiction 

in the first place.  See Martin v. Hunter’s Lessee, 14 U.S. (1 Wheat.) 304, 347-

48 (1816).    And they believed it “important[t]” and “necess[ary]” in areas of 

federal interest to have “uniformity of decisions” “designed for the common 

and equal benefit of all the people of the United States.”  Id.  So federalism 

does not justify state-court resolution where a “disputed and substantial” 

“federal issue” does not “disturb[] any congressionally approved balance of 

federal and state judicial responsibilities.”  Grable, 545 U.S. at 314; see also, 

e.g., In re Int’l Paper Co., 961 F.2d 558, 561 (5th Cir. 1992) (issuing a writ of 

mandamus against a district court that purported to remand a case based on 

the “spirit of federalism”).   

The argument holds even less water where national energy issues are at 

play.  “When dealing with issues such as our national energy policy, federal 
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courts should be the forum for settling disputes, rather than in a plethora of 

state courts.”  Taylor Meehan, Lessons from the Price-Anderson Nuclear 

Industry Indemnity Act for Future Clean Energy Compensatory Models, 18 

CONN. INS. L.J. 339, 365 (2011).  Otherwise, “[s]tate parochialism” that 

myopically focuses on “only in-state benefits” (or harms) could have a 

“devastating effect” on national energy needs, even producing “catastrophic 

[energy] shortage[s].”  Richard J. Pierce, Jr., Environmental Regulation, 

Energy, and Market Entry, 15 DUKE ENV’T L. & POL’Y F. 167, 176, 180 (2005); 

see also, e.g., Carole E. Goldberg-Ambrose, The Protective Jurisdiction of the 

Federal Courts, 30 UCLA L. REV. 542, 567 (1983) (explaining how a proposal 

to create a federal Energy Mobilization Board “reflected a concern that 

energy projects capable of producing national benefits at great local cost 

would receive disadvantageous treatment in state courts”).  Worse still, 

resolution in a state court would undermine the Framers’ vision of “creat[ing] 

a cohesive natural sovereign” that could “connect[] our country through 

turnpikes, bridges, and roads—and more recently pipelines.”  PennEast 

Pipeline Co., LLC v. New Jersey, 594 U.S. 482, 508 (2021). 

And under Michigan’s formulation, “the inevitable result would be 

varied regulatory programs of state courts and agencies, interpreting a 
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countless number of different contracts and applying a variety of state rules.”  

Fed. Power Comm’n, 406 U.S. at 633.  The conflicting results would disrupt 

neighboring states’ oil consumption.  So, “[t]he unavoidable conflict between 

producing States and consuming States will create contradictory regulations 

that cannot possibly be equitably resolved by the [state] courts.”  Id. at 633-

34.  “[T]he desirability of uniform federal regulation is [thus] abundantly 

clear.”  Id. at 634-35.   

Federalism interests at stake here thus counsel in favor of resolution in 

a federal court—not state court.  

II. International Interests 

The international stakes here are not incidental—they are among the 

most distinctly federal interests our Constitution recognizes.  And 

international issues are “one aspect of our government that from the first has 

been most generally conceded imperatively to demand broad national 

authority.”  Hines v. Davidowitz, 312 U.S. 52, 68 (1941). 

A. International interests demand federal action.  

Questions implicating international relations raise “uniquely federal” 

concerns.  Cassirer v. Thyssen-Bornemisza Collection Found., 596 U.S. 107, 

116 (2022) (cleaned up).  And “[g]overnmental power over external affairs is 
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not distributed, but is vested exclusively in the national government.”  United 

States v. Belmont, 301 U.S. 324, 330 (1937).  So, international interests require 

federal resolution. 

The powers and proclivities of the various federal actors confirms that 

this is true. “The President is the sole organ of the nation in its external 

relations, and the sole representative with foreign nations.”  United States v. 

Curtiss-Wright Export Corp., 299 U.S. 304, 319 (1936) (quoting 6 ANNALS OF 

CONG. 613-14 (1800) (Rep. John Marshall)).  Treaties are signed by the 

President with the “[a]dvice and [c]onsent of the Senate.”  U.S. CONST. art. II, 

§ 2.  And “committing [foreign] questions to the jurisdiction and judgment of 

courts appointed by and responsible only to one national government, cannot 

be too much commended.”  THE FEDERALIST NO. 3, at 43 (John Jay) (Clinton 

Rossiter ed., 1961).  Federal actors thus occupy the relevant international 

stage. 

States, on the other hand, lack the power to direct foreign-facing federal 

interests.  “No State can rewrite our foreign policy to conform to its own 

domestic policies.”  United States v. Pink, 315 U.S. 203, 233 (1942).  When a 

State undertakes foreign policy positions at direct odds with the federal 

government, “[i]t is not merely that the differences between the state and 
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federal” positions may “threaten to complicate [diplomatic] discussions; they 

compromise the very capacity of the President to speak for the Nation with 

one voice in dealing with other governments.”  Crosby v. Nat’l Foreign Trade 

Council, 530 U.S. 363, 381 (2000).  Even in state-court proceedings, States 

“cannot refuse to give foreign nationals their treaty rights because of fear that 

valid international agreements might possibly not work completely to the 

satisfaction of state authorities.”  Kolovrat v. Oregon, 366 U.S. 187, 198 (1961).   

At bottom, federal actors like the President must be the authorities to 

resolve fundamentally international interests.  

B. Line 5 implicates international interests.  

When it comes to Line 5, the foreign-policy concerns are front and 

center—not incidental and collateral effects of domestic conduct. 

Start from the United States’ perspective.  Congress has declared that 

“[t]he development and delivery of oil and gas from Canada to the United 

States is in the national interest of the United States in order to secure oil 

supplies to fill needs that are projected to otherwise be filled by increases in 

other foreign supplies.”  North American-Made Energy Security Act, H.R. 

1938, 112th Cong. § 2(4) (2011).  And chiefly because of the “enormous, 

integrated North American pipeline and refining systems” on the Mainline 



25 

and elsewhere, the United States has indeed become “heavily dependent” on 

Canadian energy supplies.  JOE CALNAN & RORY JOHNSTON, THE CO-

EVOLUTION OF THE CANADA-U.S. OIL INDUSTRY AND POSSIBLE IMPLICATIONS 

OF DONALD TRUMP’S RE-ELECTION 11 (2024), https://tinyurl.com/5acmt9vd.  

In other words, “the American standard of living depends on the oil and gas 

moving quietly through a web of interconnected pipelines”—Canadian ones 

included—“twenty-four hours a day, and seven days a week.”  CHERYL J.

TRENCH & THOMAS O. MIESNER, THE ROLE OF ENERGY PIPELINES AND 

RESEARCH IN THE UNITED STATES 20 (2006), https://tinyurl.com/4rsmevjj. 

More specifically, the Enbridge Mainline, of which Line 5 is a part, is 

one of the principal means that national interest in Canadian energy 

cooperation is served.  And “legal woes related to the Enbridge Line 5 strain 

that relationship.”  Jeff D. Makholm & Laura T.W. Olive, Troubles With Seven 

Decades of Canadian/United States Oil Trade, NERA (June 5, 2024), 

https://tinyurl.com/msanym58. 

Now look to the Canadian side.  Then-Prime Minister Justin Trudeau 

highlighted how “Line 5 is a vital source of fuel for homes and businesses on 

both sides of the border.”  Canada, Parliament, House of Commons Debates, 

43d Parl., 2d Sess., Vol. 150, No. 56 (Feb. 3, 2021), https://tinyurl.com/3s9ukf5j.  
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The Canadian Minister of Natural Resources likewise underscored that “Line 

5 is essential to [Canada’s] energy security,” so the Government has 

“continuously advocated for and raised the importance of Line 5.”  Press 

Release, Government of Canada, Statement by Minister O’Regan Regarding 

Line 5 (May 11, 2021), https://tinyurl.com/we5ec59f.  The Toronto Sun echoed 

these sentiments, entreating former President Biden to “demonstrate his 

friendship with Canada … by urging Michigan Gov. Gretchen Whitmer not to 

kill Enbridge’s Line 5.”  Stop Killing Our Pipelines, America, TORONTO SUN

(Feb. 20, 2021), https://tinyurl.com/y87sep44. 

These aren’t chicken-little cries from a few Canadian politicos and 

publishers.  Among other things, “[s]hutting down Line 5 would result in a 

massive shortage of gas, diesel and jet fuel in both Ontario and Quebec”—not 

to mention end thousands of Canadian jobs.  Why a Line 5 Shutdown Just 

Doesn’t Make Sense, CANADA ACTION (Mar. 7, 2021), 

https://tinyurl.com/2hs8mztr.  A special committee of the Canadian parliament 

even concluded that “[Line 5]’s shutdown could … reduce[] safety, [create] 

shortages of various energy products on both sides of the Canada–U.S[.] 

border, [produce] transportation bottlenecks for Alberta’s crude oil, and [lead 

to] job losses for Canadian and American workers.”  Canada, House of 
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Commons, Special Committee on the Economic Relationship between Canada 

and the United States, Enbridge’s Line 5: An Interim Report, 43d Parl., 2d 

Sess. (Apr. 2021), at 10, https://tinyurl.com/4yzvnsuu; see also Julio Mejía and 

Elmira Aliakbari, Shutting Down Line 5—Bad for Both Sides of the Border, 

FRASER INST. (Sept. 20, 2022), https://tinyurl.com/53wtk9a3 (“On the 

Canadian side, closing Line 5 would cause a shortage of at least 14 million 

gallons of gasoline per day and increase the costs of oil by roughly US$2.24 

per barrel.”).  So if Michigan’s action succeeds, the U.S.-Canada relationship 

could be seriously wounded. 

C. Michigan’s attempted shutdown upsets international law. 

A shutdown of the pipeline will do more than anger an important ally—

it might also lead the United States to violate international law.   

Line 5 falls under a 1977 treaty between the United States and Canada 

governing hydrocarbon transit pipelines.  See Agreement Between the 

Government of the United States and the Government of Canada Concerning 

Transit Pipelines, Can-U.S., Jan. 28, 1977, 28 U.S.T. 7449, 1977 WL 181731.  

The treaty prohibits any “public authority” in the United States or Canada 

from “institut[ing] any measures” that will “have the effect” of “interfering 

with in any way the transmission of hydrocarbons” in covered pipelines.  Id. at 
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art. II.  Only temporary, emergency response measures are permitted.  Id. at 

art. V(1).  Seeing as how shutting down the Straits’ crossing would not be 

temporary and not be an emergency response measure, Michigan’s action 

appears to force unlawful relief to its own interests. 

No wonder, then, that Michigan has already soured relations under the 

Treaty.  Canada has been forced to invoke the dispute resolution procedures 

under the Treaty.  See Br. of Amicus Curiae Gov. of Can. at 8-9, Michigan v. 

Nessel, No. 1:20-cv-01142-JTN-RSK (W.D. Mich. June 1, 2021), ECF No. 45.  

It is the “first time in the 44-year history of the 1977 Treaty that either Party 

has formally invoked its dispute resolution mechanism.”  Supp. Br. of Amicus 

Curiae Gov. of Can. at 1, Michigan v. Nessel, No. 1:20-cv-01142-JTN-RSK 

(W.D. Mich. Nov. 16, 2021), ECF No. 82.  And even the former Biden 

administration—no great fan of pipelines—admitted that a Line 5 shutdown 

could very well offend the Treaty.  See Br. of the U.S. as Amicus Curiae Supp. 

Partial Reversal at 27-30, Bad River Band of Lake Superior Tribe of 

Chippewa Indians of Bad River Rsrv. v. Enbridge Energy Co., Inc., Nos. 23-

2309, 23-2467 (7th Cir. Apr. 10, 2024), 2024 WL 1681140. 

Thus, “there is little question that an immediate shutdown of the 

pipeline”—what Michigan wants—“would have significant public policy 
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implications on the trade relationship between the United States and Canada.”  

Bad River Band of Lake Superior Tribe of Chippewa Indians of Bad River 

Rsrv. v. Enbridge Energy Co., Inc., 626 F. Supp. 3d 1030, 1057 (W.D. Wis. 

2022).   

*     *     * 

It’s undeniable: this case presents critical federal energy interests that 

demand federal resolution.  The Western District of Michigan was right to 

recognize just that.  

CONCLUSION 

This Court should affirm.  
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