April 24, 2007

The Honorable Glenn F. McConnell
President Pro Tempore

South Carolina Senate

Post Office Box 142

Columbia, South Carolina 29202

Dear Senator McConnédll:

We received your letter requesting clarification on the impact of the Property Tax Reform
Act (the*Act”), passed by the Legislaturein 2006, on annual allocations provided to school districts
under the Education Finance Act of 1977 (the “EFA”). Inyour letter, you state:

When the Property Tax Reform Act was passed last year, it capped
property tax on the remaining properties that could be taxed for
school purposes, and it forbid any further tax on homeowners
property thus removing homeowners' property from the tax rollsfor
purposes of school taxes. The result of thisisthat all of the owner-
occupied residential property in Charleston County can no longer be
taxed by the school district. Therefore, theimplication and result are
that this property isnot in the tax base for purposes of calculating the
Index of Taxpayer Ability. In other words, the General Assembly, by
passage of the Property Tax Reform Act, by implication, repealed, in
my opinion, the Index of Taxpayer Ability by a subsequent act
removing property that otherwisewould have beenin the calcul ation.
It now appearsthat the Department of Education is continuing to use
total appraised property in a county for purposes of computing the
Index of Taxpayer Ability, when the Property Tax Relief Act had
removed a sizeable portion fromit.

Thus, you inquire as to “whether or not the Property Tax Relief Act, by its passage, has, by
implication or effect, made null and void the Index of Taxpayer Ability under the EFA”?
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Law/Analysis

Inlooking at the EFA in conjunction with the Act, we must keep in mind that “[t] he cardinal
rule of statutory interpretation isto ascertain and effectuate theintention of thelegislature.” Howell
v. United States Fid. & Guar. Ins. Co., 370 S.C. 505, 509, 636 S.E.2d 626, 628 (2006). The South
Carolina Supreme Court in addressing the repeal of a statute by implication stated: “Repeal by
implication is disfavored, and is found only when two statutes are incapable of any reasonable
reconcilement. Moreover, the repugnancy must be plain, and if the two provisions can be construed
so that both can stand, a court shall so construe them.” Capco of Summerville, Inc. v. J.H. Gayle
Const. Co., Inc., 368 S.C. 137, 141, 628 S.E.2d 38, 41 (2006) (citations omitted). With these
principlesin mind, we look to the two bodies of law you suggest areincompatible with one another.

The EFA provides ameans for State funding of education. S.C. Code Ann. 88 59-20-10 et
seqg. (2004 & Supp. 2006). Section 59-20-30 of the South CarolinaCode (2004) statesthelegidlative
purposes for the enactment of the EFA. In addition to insuring the availability of educational
programs and services among school districts, the legislative purposes include the following:

(3) To establish aprocedurefor the distribution of a specified portion
of the state education funds so asto ensurethat thefundsare provided
on the basis of need to the extent set forth by this chapter in order to
guarantee aminimum level of funding for each weighted pupil unit
in the State.

(5) Toestablish areasonabl e bal ance between the portion of thefunds
to be paid by the State and the portion of the fundsto be paid by the
districts collectively in support of the foundation program. For the
initial stage of this program the proportionate state share of the funds
for thisprogram shall be approximately seventy percent statewideand
the remainder of the program shall be financed from local revenue
SOurces.

(6) To require each local school district to contribute itsfair shareto
the required local effort, which is to be in direct proportion to its
relative taxpaying ability.

S.C. Code Ann. § 59-20-30.
Section 59-20-40 of the South CarolinaCode (2004 & Supp. 2006) provides the formula by

whichannual allocationsby the Stateto each school district are calculated. Thefunding eachdistrict
receives is determined by calculating an initial allocation amount. S.C. Code Ann. § 59-20-40(f).
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Thisamount then must be adjusted by deducting amountseach districtisrequired to contribute. The
initial funding allocation isdetermined by takinginto account thenumber of studentsin each district,
which isweighted by variousfactorsincluding classifications and special needs of the students, and
multiplying thisnumber by acost per student figure determined annually by the Legislature. Section
59-20-40(e) explains the calculation of each district’s required contribution.

(e) Computation of the required local revenue in support of the
foundation program.

The amount that each school district shall provide toward the cost of
the South Carolina foundation program shall be computed by
determining thetotal statewide collective local share (approximately
thirty percent) of the total cost of the foundation program, and
multiplying this by the index of taxpaying ability of each district as
defined in § 59-20-20.

S.C. Code Ann. § 59-20-40(¢).

Section 59-20-20(3) of the South Carolina Code (2004) defines the “index of taxpaying
ability” as

anindex of alocal district’ srelativefiscal capacity in relation to that
of al other districts of the State based on the full market value of all
taxable property of the district assessed on the basis of property
classification assessment ratios set forth in Article 3, Chapter 43 of
Title 12 for the second completed taxable year preceding the fiscal
year in which the index is used and these assessments must be the
audited assessments by school district contained in the annual report
submitted yearly to the Comptroller General’s office. . . .

Under these provisions, the contribution required of a particular school district depends on the
property tax valuesin that district. Presumably, the Legislature based theindex of taxpaying ability
on property valueswithin the district because prior to the enactment of the Act, school districtswere
ableto generate amajor portion of their funding through the imposition of property taxes. Thus, in
keeping with the stated legislative purposes, calculating adistrict’ sindex of taxpaying ability based
on property values ensured the district employs best efforts to provide its “fair share” of funding.
S.C. Code Ann. 8§ 59-20-30(6).

Beginning with the 2006 tax year, the Act exempts all owner-occupied residential property
from “all property taxes imposed for school operating purposes but not including millage imposed
for the repayment of general obligation debt.” 2006 S.C. Acts 3133 (codified as S.C. Code Ann. 8
12-37-220(B)(47)(a) (Supp. 2006)). In addition, the Act amends section 6-1-320 of the South
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Carolina Code. Id. This provision limits the amounts by which alocal governing body, which
includes school districts, may increaseits millageratesfor property tax purposes. Id. Section 6-1-
320 dlowslocal governing bodies to increase their millage rates only to the extent of increasesin
inflation as computed by the Consumer Price Index. S.C. Code Ann. § 6-1-320 (Supp. 2006).
However, this provison also provides exceptions to this general rule. 1d. Prior to the Act, this
provision allowed local governing bodiesto override the limitation by a positive majority vote. 1d.
The Act removed this exception, leaving only the following five exceptions:

(1) the deficiency of the preceding year;

(2) any catastrophic event outside the control of the governing body
such as anatural disaster, severe weather event, act of God, or act of
terrorism, fire, war, or riot;

(3) compliance with a court order or decree;

(4) taxpayer closure due to circumstances outside the control of the
governing body that decreases by ten percent or more the amount of
revenue payable to the taxing jurisdiction in the preceding year; or

(5) compliance with a regulation promulgated or statute enacted by
the federal or state government after the ratification date of this
section for which an appropriation or a method for obtaining an
appropriation is not provided by the federal or state government.

S.C. Code Ann. § 6-1-320. Thus, as you alluded in your letter, the amendments to this provision
narrow a school district’s ability increase its millage rates other than for inflation.

Tocompensatefor revenuelost dueto the exemption of residential owner-occupied property
from school millage, the Legislature enacted an additional sales, use, and excisetax of one percent.
Id. (codified as S.C. Code Ann. 8§ 12-36-1110 (Supp. 2006)). The Act cadls for the funds raised
through the collection of this additional tax to be deposited into a fund and ultimately, distributed
to school districts as reimbursement for the funds they no longer receive from school operating
millage. 1d. (codified asS.C. Code Ann. 88 12-36-1110; 11-11-156 (Supp. 2006)). Pursuant to the
Act, the reimbursement received by each school district for fiscal year 2007-2008 “ shall be equal to
the amount estimated to be collected or reimbursed in fiscal year 2007-2008 by the district form
school operating millage imposed on owner-occupied residential property therein.” 1d. (codified as
S.C. Code Ann. 8 11-11-156 (Supp. 2006)). In subsequent years, school districts shall receivethis
same amount received in fiscal year 2007-2008. But, thisfigureis adjusted annually for inflation
and changes in the district’ s “weighted pupil units’ as determined under the EFA. Id.
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Under the Act, the amount of funding a district receives from property tax revenues is
significantly decreased dueto the additional exemption. Furthermore, asyou point outinyour letter,
section 6-1-320 limits adistrict’ s ability to increase the millage rates on property not exempt from
school millage. Accordingly, the amendments under the Act raise concern as to whether the index
of taxpaying ability, asdefined in section 59-20-20, should remain the measure of the local revenue
requirement under the EFA. Further, you question whether the change in districts’ funding under
the Actimplicitly repeal sthe portion of the EFA dealing with the cal cul ation of theindex of taxpayer
ability and moreover, the districts’ local funding requirement.

Asstated initslegidlative purposes, the EFA aimsto balance State support for education with
adistrict’ sability to provideitsown support. S.C. Code Ann59-20-30. The Legislature appearsto
accomplish that purposes by requiring each district to make a contribution based on the district’s
fiscal capacity. According to section 59-20-20(3), adistrict’sfiscal capacity or tax paying ability is
based on the value of the property located in the district. However, with the passage of the Act, a
district no longer receives a significant portion of its revenue from property taxes. Therefore, it’'s
the fiscal capacity of a district as it relates to its property values is significantly diminished.
Furthermore, although the Legislature provided a means to replace property tax revenues lost with
salestax revenue, sales taxes do not share a connection with property values as do property taxes.
Thevalueof the property located in adistrict seemsirrelevant toitsability to provideitsown support
under the EFA. Thus, at first glance, these two bodies of law appear inconsistent with one another
and could lead to an arguement that the Legislature must have intended to repeal the portion of the
EFA calculating adistrict’ s fiscal capacity based on its property values. Nonetheless, with further
examination of these two bodies of law, we do not believe the enactment of the Act implicitly
repeal s portions of the EFA.

Consistent with our duty to interpret these two bodies of law, if at al possible, as consistent
with one another, we believe the provisions of the Act and the EFA are compatible. In our review
of both piecesof |egislation, wedid not find adirect conflict between any of the provisionscontained
in these bodies of law. Arguably, for the reasons stated above it may not be prudent to use thefair
market value of adistrict’s property to determineitsindex of taxpaying ability. However, thisfact
does not render application of both the provisions under the Act and those under the EFA
impossible. The market value of the property within the district remains determinable even if the
means by which districts are supported shifts from property tax revenue to sales tax allocations.
Thus, while the fair market value of the property located in the district has less relevance to the
district’ s capacity to generate its own funding, the passage of the Act does not make the calculation
of a district’s contribution under the EFA impossible. Thus, given the standard by which our
Supreme Court reviews statutes, we do not believe acourt would find the Act repeal s portions of the
EFA by implication.

Moreover, we aso do not believe the Legislature intended to repeal portions of the EFA
when it enacted the Act. Throughout the Act we find references to portions of the EFA. For
instance, section 11-11-156(A)(2) of the South CarolinaCode (Supp. 2006), stating themethod upon
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which school districts shall be reimbursed, refers to the calculation of statewide public units as
determined under the EFA in order to account for necessary adjustmentsto thedistricts' allocations.
Furthermore, section 11-11-156(B)(1) of the South Carolina Code (Supp. 2006) states: “The
distributions to acounty and then to aschool district under this subsection shall be considered to be
outside of the Education Finance Act and shall not be considered when computing the maintenance
of local effort required of that district under the Education Improvement Act.” The incorporation
by reference of the provisions contained in the EFA not only indicate the Legislature’ sintent not to
repeal provisions of the EFA, but section 11-11-156(B)(1) further clarifiesthe Act’simpact on the
EFA. Accordingly, we believe the Legislature intended these two bodies of law to coexist.

In our review of both the Act and the EFA, we aso found other indications that the EFA
remains intact despite the enactment of the Act. First, we note although school districts no longer
receivefunding from property taxesgenerated by residential owner-occupied property, they continue
to receive property tax revenue from other types of property. Thus, property valuesin the district,
while not asrelevant to adistrict’ s tax paying ability as prior to the enactment of the Act, continue
to beavalid consideration. Second, the Act indirectly considers property valueswhen determining
the allocations of sales tax revenuesto districts. The Legislature structured the Act to compensate
districtsfor therevenuelost by their inability to collect property taxeson residential owner-occupied
property. Pursuant to the Act, the amount received by a school district in fiscal year 2007-2008 is
based directly upon the property taxes the district would have collected if it levied taxes on owner-
occupied residential property. S.C. Code Ann. 8§ 11-11-156(A)(1) (“the reimbursements for fiscal
year 2007- 2008 shall be equal to the amount estimated to be collected or reimbursed in fiscal year
2007-2008 by the district from school operating millage imposed on owner-occupied residential
property therein.”). Presumably, these figures are based in part on the value of the property located
in the district. Thus, at least for the first year, a district’s property values appear relevant in
determining the district’ s contribution under the EFA in keeping with the purposes of the EFA.

As for the subsequent years, the 2007-2008 alocation serves as a base alocation with
adjustments made for changes in the number and types of students served by the district and to
account for inflation. The consideration of inflation may account for some changes in property
valueswithin adistrict. But, weimagine property values will become less pertinent in subsequent
years because the Act does not continue to take into account the amounts a district would have
receivedif it collected property taxeson owner-occupied residential property. Therefore, adistrict’s
property values become less relevant to its ability to generate its own revenue to support its
operations.

Accordingly, basing a district’s ability to provide its own funding on the property values
located in the district may no longer be prudent as it does not clearly reflect the district’s fiscal
capacity. While we do not find the Act and the EFA incompatible in such away that we believe a
court would find the passage of the Act implicitly repealed portions of the EFA, we believe the
continued use of property valuesto determine the contribution required of school districtsunder the
EFA raises policy questions that should be considered by the Legislature.
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Conclusion

Pursuant to the EFA, the value of property located in each district determinesthe district’s
ability to provide its own funding. With the passage of the Act, school districts are no longer
primarily funded by property tax revenue and therefore, property values are less relevant to the
districts’ ability to providing their own funding. Therefore, at first glance, it may appear the
Legislatureintended to repeal portionsof the EFA calculating districts’ fiscal capacity based ontheir
property values. However, implied repeals are disfavored under the law. In our examination of the
provisions of the Act and the EFA, recognizing our duty to construe statutes as reconcilableif at all
possible, we did not find these provisions are incapabl e of reconciliation. Furthermore, we do not
believe, based on the references to the EFA contained in the Act and at least one of the Act’s
provisionsthat appearsto reconcile these two bodies law, that acourt would find the Act implicitly
repealsthe EFA. Notwithstanding thefact that we do not find portion of the EFA implicitly repealed
by the Act, we note the continued use of property values to determine adistrict’ s ability to provide
its own funding creates a policy question best addressed by the Legislature.

Very truly yours,

Henry McMaster
Attorney General

By:  Cydney M. Milling
Assistant Attorney General

REVIEWED AND APPROVED BY:

Robert D. Cook
Assistant Deputy Attorney General
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