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T. TRAVIS MEDLOCK REMBERT C. DENNIS BUILDING
ATTORNEY GENERAL POST OFFICE BOX 11549

July 31, 1991

The Honorable Allen F. Sloan
Sheriff, Richland County

Post Office Box 143

Columbia, South Ccarolina 29202

@ bear Sheriff Sloan:

In a letter to this Office you requested an opinion regarding
monies obtained 48 a result of drug forfeitures and the legality of
guidelihes established for the Richland County Sheriff's Department
Training Center.

You have asked for a definition of exactly what the Sheriff's

Depatrtment can spend ot is forbidden from spending in regard to

fhronies resulting from drug forfeitures. You also questioned what

» conttol; if any, does a county have over the expenditure of monies

' resulting from drug seizures. You additionally asked whether these

fuhds can be spent to supplant any current or future line items in a

sheriff's budget as approved by the county council. You also ques-

b tionhed what constitutes a "recurring expense" as such term is used
in the fotrfeiture provisions.

Section (3)(B) of Act No. 604 of 1990_;/ provides in part (6):

The first one thousand dollars of any cash
seized and forfeited pursuant to this article
remains with and 1is the property of the law

1/ section 3 of Act No. 604 states in subsection (A)

For the purpose of the disposition of property,
including cash, seized and forfeited pursuant to
the provigions of Sections 44-53-520 and 44-53-
530 of the 1976 Code, from July 1, 1990 through
June 30, 1992, Section 44-53-530 of the 1976
Code does not apply and subsection (B) of this
section applies.

igch ptovision is set forth in the Editor's Note following Section
-53-520.
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enforcement adency which effected the seizure
tthless otherwise agreed to by the law enforce-
ment agency and prosecuting agency.

pPursuant to part (7) of such provision:

All forfeited monies and proceeds from the sale
of forfeited property ... must be retained by
the goverhing body of the local law enforcement
" agency or prosecution agency and deposited in a
separate, special account in the name of each
appropriate agency. These accounts may be drawn
on and used only by the law enforcement agency
or prosecution agency for which the account was
established. For law enforcement agencies, the
% accounhts must be used for drug enforcement activ-
ities and for prosecution agencles, the accounts
must be used in matters relating to the prosecu-
tion of drug offenses and 1litigation of drug
related matters. These accounts must not be
sed to supplant operating funds in the current
or future budgets. Any expenditures from these
accountes for an item that would be a recurring
expense must be approved by the governing body
" befote purchase or, in the case of a state law
. ehforcemént agehcy or prosecution agency, ap-
proved 48 provided by 1law. In the case of a
, state law enforcement agency or state prosecu-
@ tion agency, monies and ptroceeds must be remit-
ted to the state Treasiurer who shall establish
separate, special accounts as provided in this
section fot local 4dgencies. All expenditures
from these accounts must be documented, and the
documentation made available for audit purposes.

Supreme Court Chief Justice Gregory also issued an Order dated
November 14, 1990, 4 copy of which is enclosed, which provides for
the disposition of such property. Such Order states in part:

... upon final judgment of forfeiture, all for-
feited monies plus ihterest, with the exception
of the first one thousand dollars ($1,000.00) of
cash fotrfeited, and proceeds from the sale of
forfeited property must be tretained by the gov-
etnhing body of any local law enforcement agency
otr, in the case of 4 state law enforcement agen-
gyil by the state Treastrer, and deposited as
ollows:
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1. In the case of a Sheriff's Degartment, the
County Council shall direct that the appropriate
office of county government (i.e., the County
Treasurer's Office or Finance Office) establish
a separate, special account in the name of the
Sheriff's Department. Stich account may only be
drawn on ahd used by the Sheriff's Department
for drug enforcement activities.

. s o0

5. These accounts may hot be used to supplant
opetrating funds within the current or future
budgets. Any expenditutres from these accounts
for an item that would be a recurring expense to
the govetrnitig body must be approved by the gov-
erning body before the purchase or, in the case
of a state law enforcement agency or prosecution
agency, approved as provided by law. All expen-
ditures from these funds must be documented, and
the documentation must be available for audit
putposes é o d 4

- Putsdyant to the Order of the Chief Justice, as to items seized
and forfeited between July 1, 1990 and June 30, 1992 drug forfeiture
assets are to be dispetsed on a basis whereby five (5%) percent is
retutned to the State Treasurer, twenty (20%) petcent goes to the
gspeeial account of the appropriate prosecution agency and seventy-
five (75%) petcent 18 given to the special account of the appropri-
ate law enfotcefient agency. The first $1000.00 of any cash forfeit-
ed 18 the property of the law enforcement agency making the seizure
unless otherwise agreed. This Office in a letter dated November 20,
1990 adviséd that

only assets seized on or after July 1, 1990 ...
datre to be dispensed on a 75%4/20%/5% basis. In
addition, any assets seized on or after July 1,
1990, but not forfeited prior to June 30, 1992,
révert to the 90%/10% basis.

Referencing the above, forfeited funds and proceeds from the
sale of fotfeited property properly transferred to a sheriff are to
be deposited in a special account established by the county treasur-
er's &6ffice or fitance office under the conttrol of the sheriff. The
account of the sheriff may only be used for "drug enforcement activi-
ties" of the sheriff. 1 am unaware of any restriction as to the
type 4account which may be established and therefore presumably such
may be maintained in the form of a checking account. This would
probably be a fmatter to be jointly determined by the county council
and the sheriff.
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An opinion of this Office dated May 7, 1991 dealt with a ques-
tioh regatrding a sheriff making purchases without following county
putrchdging procedures. The opifiilon concluded that a sheriff's
responsibility in this tegard would be determined by whether that
office 18 typically required to follow county purchasing proce-
dutrées. The opinion thoted that as a matter of general policy, county
gut&hégihq proceduteg could be utili?ed for 41l purchases whether

tot drug funds or not. A prior opinion of this Office dated
February 7, 1978 referenced the authority of a county council pursu-
ant to Section 4-9-160 to provide for a centralized purchasing sys-
tem and indicated that this was one example of the authority of the
couhcil to add to or alter the duties of an elected official, such
as the sheriff., See also: Section 4-9-650 of the Code ("with the
estception of organigational policies established by the governing
body; the county administrator shall exercise no authority over any
electeéd officials of the county whose offices were created by the
Cohstitution or by the general law of the State.") The opinion
referenced that as set forth by statute and the court order, any
expetiditure for ah item with a recurring expense to a county must be
approved by the couhty prior to purchase.

othéer opinions and advice rendered by this Office prior to the
most trecent amendment to the forfeiture law as set forth above may
also be instructive. This Office has advised that as to the first
one thousand dollars received by a law enforcement agency, such fund
by statute "roemains with and is the propetty of the law enforcement
Agehey which effected the seizure." Such funds are not considered
couhty funds and are hot subject to county requlation. It was stat-
ed however that thase funds could not be spent in a marnner inconsis-
taht with state or county provisions restricting the use of public
fuhdg: We furthéetr advised that as to the funds transferred to a law
enfotcement 4agency, the county govetrtiing body mday not substitute its
Judgtiett with regatd to a decision by the law enforcement agency
which initiated seisute as to the use of such funds. As to any
experiditure for an item with 4 "recurting expense to the county",
such must be approved prior to purchase. Moreover, any decision by
law efifortement must be in compliance with relevant statutes, requla-
tions and coutt orders and the funds must be used exclusively for
drug enhfotrcement activities.

An opihionh of this Office dated January 17, 1990 which also
ptedated the most tecent forfeiture amendments dealt with the ques-
tioh a8 to whether forfeited funds could be used to buy equipment,
vehicles, weapons, training, ete. for divisions within a law enforce-
meht department whetre primary responsibility is not narcotics en-
foteement. The opinion concluded that the first one thousand dollars

. can be used for any public purpose of law
enforcement. Therefore, in the absence of any
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local dgovernment's restrictions, ... (a law
enforcemént agency) ... can use the first
$1000.00 of each cash drug forfeiture for the
genherdl law enforcement expenses listed above.
However, the remaining money, if any, acquired
through the ... (forfeiture provisions) ... must
be used "exclusively by law enforcement in the
control of drug offenses."

The opinion further noted that as to the referenced first one thou-
sand dollars in forfeited funds

... 8ince that $1000.00 never becomes part of
the county funds and subject to their regula-
tions, ... (law enforcement) ... may spend the
money without the county approving the appropria-
tion. However, the $1000.00 cannot be spent in
any mahner inconsistent with State regulations
or county provisions restricting the use of
public funds.

Anothet opinion of this Office dated July 5, 1988 dealt with
the former statutory language that the forfeited funds are "to be
tised exclusively by law enforcement in the control of drug offens-
és8." Such of course 1s similar to the present 1language restricting
the use of forfeited funds beyond the initial one thousand dollars
to drug enforcemenit activities." The opinion commented that pursu-
Ant to the trefershced language, the funds "... should not be used
for any activities not directly or indirectly connected with drug
énforcement."

~ This oOffice has 4lso advised that the monies transferred to a
law enforcement agency through forfeiture proceedings are

..+ "public monies" and should be maintained and
spent 1in accordance with the laws and ordinances
governing the custody and use of public monies.

Referencing the dabove, the first one thousand dollars of forfei-
ture funde is considered to be the property of the appropriate law
enforcement agency. Prior advice of this Office as noted has indi-
cdted that these funds should hot be considered county funds or
funds subject to county approval or regulation. Nor do we believe
the county could identify these funds to supplant current or future
items in a sheriff's budget. As to use of the funds, it is our
cohclusion that these fuhds can be used for general law enforcement
expenises of 4 department. However, as specified, these funds could
not be expended in a manner inconsistent with provisions restricting
the use of public funds generally.
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As to other forfeited monies returned to a law enforcement
adency, as specified by statute and court order, these funds "must
be used fotr dirug enforcement activities." As referenced, these
fuhdse canhot be used "to supplant ogerating funds within current or
future budgets." Ahy expenditure however for an item with a "recur-
rihg estpense! must be approved by the county prior to purchase. As
indicated, this office has stated that as to the applicability of
couhty purchasing procedures, such would depend on whether such
purchasing procedurés are typically trequired to be followed. Any
expenditure for an item with a "recurring expense" must be approved
by a county prior to purchase. However, this Office has indicated
thdat a county council may not othetwise interfere with a decision by
the 1aw enfotrcemenit agency as to the use of such funds except to
hoteé that inasmuch as these funds are considered '"public funds",
there must be compliance with relevant statutes, court orders and
reguulatiohs doverning the custody and use of such funds generally.

You also questioned what constitutes a '"recurring expense" as
used in the referenced provisions. I am unaware of any statute or
judicial determination providing a definition of such term. There-
fore only & court could make a determination with absolute certainty
as to what congtitutes a "recurring expense.”" Moreover, any determi-
nation may have to be made on a case by case basis.

However, in the absence of any precise guidelines as to what
may be meant by the tetm, as used above, I would note that the term
"recurring" is generally defined as "coming or happening again."
Webster's Third New International Dictionary. Therefore, it ap-
pears that the term "trecurring expense" as used in the statute to
provide that “any expenditutres ... for an item that would be a recur-
rihg expehse must be approved by the governing body before purchase"
would indicate that if an item does not involve a one-time expendi-
ture with no further costs attached or anticipated, the county's
approval prior to purchase would be necessary. However, if the item
putchdased could be reasonably expected to involve further costs or
expefises,; approval by the county would be necessary. Again, howev-
er, any decisioh as to whether an item should be considered as a
"recurring expense' would have to be made on a case by case basis.

~ You next raised questions relating to the Richland County Sher-
iff's Degartment Training Center. According to the copy of the
bylaws which you forwarded along with your request

The Richland County Sheriff's Department
Training Center is created for the purposes of
promoting training, expertise, and health within
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the Richland County Sheriff's Department. These
goals will be strived for through the purchase
of training aids (films, reading materials,
etc.): physical fitness equipment and training;
training seminatrs; and supplemental equipment.
The Training Center will form a recreational and
training area for members of the Richland County
Sheriff's Department and their families.

The Training Center will educate the citi-
zens of Richland County in drug awareness, crime
ptevention; and overall safety and awareness of
the function and benefits of the Richland County
Sheriff's Department. The Training Center will
purchase filme, slide presentations, and appro-
priate aids which will assist in the education
of the citizens.

Such is consistent with the statement in the Petition for Incorpora-
tiondof the Training Center that the purpose of the Corporation
would be

to promote training within the Richland County
Sheriff's Department and to aid in educating the
citizens of Richland County in law enforcement
activities, not limited to the use of firearms
deadly forces to promote good will for the
Richland County Sheriff's Department.

As to your question concerning whether this Office deems the
Training Center 1légal, I am interpreting your question as asking
whethet this Office considets the formation of a4 training program to
be 4 ptopetr esxercisé of the Shetiff's authority. We have not re-
viewed the copieg of the documents forwarded along with your request
4¢ to their correéctress ot legality. Also, by this opinion we have
tiot reviewed the manner of establishing the nonprofit corporation at
issue. such would require determination of factual issues and this
Office has repeatedly indicated that factual determinations are not
within the scope of an opinion of the Attorney General. See, Op.
Atty. Gen., dated December 12, 1983.

Upon review of a sheriff's authority generally, I am unaware of
any prohibition to the formation of a training program generally.
Such additional training programs are consistent with the mandate of
the Law Enforcement Training Act, as set forth in Section 23-23-
10(B) of the Code which states

It 1g the intent of this article to encourage
all 1law-enforcement officers, departments and
agencies within this State to adopt standards
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which are higher than the minimum standards
implemented pursuant to this article, and these
minimum standdards in no way may be considered
sufficient or adequate in those cases where
higher standards have been adopted or proposed.
Nothing herein may be construed to preclude an
employing agency from establishing qualifica-
tions and standards for hiring or training law
enforcement officers which exceed the minimum
standards set by the council, .... (emphasis
added.)

Therefotre treference i8 made to training other than that offered by
the ctiminal Justice Academy. Additionally, this Office in an opin-
ion dated December 10, 1987 recognized a training program estab-
lished for another sheriff's department in this State. Also, as
teferenced in the January 17, 1990 opinion noted above, it was the
cohclusion of this Office that the first $1000.00 of cash from a
forfeiture could be used "for any public purpose of law enforcement"
which would include training.

Moteover, in an opinion of this Office dated August 3, 1987 in
referring to a sheriff's status as the chief law enforcement officer
of a county it was stated that "the internal operation of the sher-
iffts office ... is a function which belongs uniquely to the chief
law enforcement officer of the county." Also, referencing the fact
that any ttraining program impacts on the deputies in the Sheriff's
Department, this Office has 1in prior opinions recognized that a
sheriff possesses both statutory and common law authority regarding
deputies. See: Opihs. dated May 8, 1989 and August 14, 1985. The
1985 opinion cited willis v. Aiken County, 203 S.C. 96, 26 S.E.2d
313 (1943) and Allen v, Fidelity and Deposit Company of Maryland,
515 F.Supp. 1185 (D.S.C. 1981) where it was noted that pursuant to
commori law and statutory law a deputy sheriff is considered an agent
of the sheriff and not an employee of the county. In Allen the
coutrt stated '... it is abundantly clear that historically in South
Caroliha the deputy sheriffs are answerable only to the sheriff and
hot to the county goverhment." 515 F.Supp. at 1190. A sheriff's
authority regarding the deputies in his department was also empha-
gized in Rhodegs v. Smith, 273 s.C. 13, 254 S.E.2d 49 (1979) which
i%goghiﬁed that a deputy sheriff serves at the pleasure of the sher-

Pursuant to Section 23-13-10 of the Code, a sheriff is "in all
cases ... answerable for neglect of duty or misconduct in office of
any deputy." Also, as referenced in Allen, supra, even at common
law a deputy sheriff was considered to be the personal agent and
representative of a sheriff and the sheriff was considered legally
dccountable for any negligent or intentional acts or omissions on
the patrt of his deputies.
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Referencing the sheriff's status as chief law enforcement offi-
cer of a county and his status with regard to his deputies as set
forth above, it appears that a program of a sheriff "promoting train-
ing, esxpertise, and health" within his department would be within a
sheriff's authority. Moreover, a program designed to "educate the
citizens of Richland County in drug awareness, crime prevention and
overall safety and awareness of the function and benefits of the
Richland County Sheriff's Department" would be consistent with a
sheriff's role as chief law enforcement officer of a county.

As to your specific question, we have not located any statutes,
case authority or opinions of this Office which deal with the issue
of whether a Sheriff possesses authority to create a related private
corporation to perform certain functions of his office. However, we
have previocusly recognized that the general law enforcement duties
of a Sheriff may not be limited by a contract with a private corpora-
tion. p, Atty. Gen., April 11, 1985. On the other hand, we have
concluded that a governmental entity may enter into an arms length
cohttact with a private corporation to perform ministerial or admin-
istrative functions such as the operation of a bookstore. op.
Atty. Gen., November 29, 1989. See also, Op. Atty. Gen.
August 8, 1985. ,

We cahnot say that the Richland County Sheriff is absolutely
ptohibited from ctreating a related private corporation to perform
certain training. However, because there is no specific statute or
case authority precisely on point, and in view of our general advice
in this area that legislative authorigationh is prudent, we believe
the. better course of action here would probably be for the Sheriff
to obtain specific authorization from a legislative entity such as
Richland County Council.

You additionally dquestioned whether the Training Center falls
under the order of chief Justice Gregory and whether the Training
Center dccount and monies should be regulated pursuant to that Order.

In respondihg to your question, I note that pursuant to the 501
exemption application which you also forwarded to this Office it is
gtated in regard to the financial support for the Training Center

Financial support will come from court, state
and federal ordered transfer of ownership of
money ... and also from public donations.
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The Bylaws state that

Financial support will come from court (state
and federal)-ordered transfer of ownership of
money, public donationsg, and sale of items re-
ceived from the courts.

As referenced above, the Order of the Chief Justice is applica-
ble to the disposition of property seized and forfeited pursuant to
Sections 44-53-520 and 44-53-530. Therefore, to the extent the
Trainihg Center would teceive any funds or property from such
Source, any account related to the Center and accompanying monies
would be tagulated putrsuant to such Order. Therefore the require-
fiehts of such Order would have to be met in regard to such funds.
Refetrence should be made to the prior statements in this opinion as
to the propriety of the receipt and expenditure of funds in such
tegard. It should be noted that this Office has advised that the
firet one thousand dollars of forfeited funds 1is considered the
property of the appropriate law enforcement agency. Such funds can
be used for genéral law enforcement expenses of a department which
would appear to include fundihg a training program. As to the re-
maining monies returned to a sheriff's department, these funds "must
be used for drug enforcement activities." Consistent with the
July 5, 1988 opinion, these funds "should not be used for any activi-
ties not directly or indirectly connected with drug enforcement."
To the extent that the Training Center is nhot used directly or indi-
rectly for drug enforcement, funds resulting from drug forfeitures
could not be generally used for the Center.

You also asked whether the guidelines established in the bylaws
of the Training Center for expenditures are appropriate and legal.
In taddition to the provisions referenced previously, the bylaws
state:

The Training Center will support the Mid-
lands area "Crime Stoppers" program through
donations. Financial support will come from
court (state and federal)-ordered transfer of
ownership of money, public donations, and sale
of items received from the courts.

The Manager and Director of the Training
Center will decide how the assets will be dis-
tributed as pertaining to the purposes and goals
of the Trdaining Center. All purchases and/or
donations will be made by check from the Train-
ing Center's checking account, which will re-
quire the signatures of both the Manager and
Directot.
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The Training Center will be operated on a
non-profit basis, and at no time will the Direc-
tor or Manager receive financial or material
gain for personal use.

The review by this Office of your question is restricted to a
review of the Sheriff's authority in such regard and should not be
construed as a review of the contents of the bylaws themselves or
the policies reflected by them. As referenced 1in the bylaws, the
financial support of the Training Center will come from court-or-
dered transfers of money, public donations and sale of items re-
ceived from the courts. Insofar as any of these monies are forfeit-
ed funds8 ot proceeds from the sale of forfeited property pursuant to
Sections 44-53-520 and 44-53-530, reference should be made to the
portions of this opinion regarding expenditure and handling of such
funds. These funds would remain "public funds" even if transferred
to the telated private corporation.

As to funds generated by public donations, such funds would be
considered "public funds" and therefore should be spent in accor-
dance with any laws or ordinances governing the custody and use of
public monies. Thetefore any expenditures for the Training Center
must meet these same standards. As to the reference to the support
of the "Crimestoppers" program, pursuant to Section 44-53-583 of the
Code

Monies paid by any Crimestopper, Inc. for infor-
mation that results in the arrest of any individ-
ual or individuals where monies are also confis-
cated and subsequently forfeited pursuant to
Section 44-53-530 must be reimbursed from the
forfeited monies to the Crimestoppers making the
payment. The reimbursement must be for the
amount of money paid, not to exceed one thousand
dollars, upon a determination by the court that
the money paid by Crimestoppers, 1Inc. was used
for information that resulted in that arrest and
forfeiture of money.

You also referenced that included in the bylaws 1is the state-
ment "The Training Center will form a recreation and training area
fot members of the Richland County Sheriff's Department and their
families." You asked whether this may be interpreted to indicate
that a building, firing range and physical training facility may be
constructed for the purpose of training.
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As referenced in the prior question, the formation of a train-
ing program for deputies or other law enforcement personnel is with-
in the proper exercise of a sheriff's authority. Moreover, as noted
previously, we cannot state categorically that a sheriff is absolute-
ly prohibited from creating a related private corporation to perform
certain training. However, should a sheriff choose this approach to
training, specific authorization from a legislative entity is advis-
able.

As to your question tegarding the actual construction of a
facility, such involves a myriad of issues which would require deter-
mination of factual issues and possible review of various docu-
ments. As noted previously, this Office has repeatedly indicated
that factual determinations are not within the scope of an opinion
of the Attorney General. Therefore, any questions regarding the
actual construction of any facility should be referred to the county
attorney or private counsel. However, as to any questions regarding
the expenditure of funds resulting from drug forfeitures or funds
from public donations in association with such construction, refer-
ence may be fmade to the previous portion of this opinion as to the
appropriateness of such expenditures. As to the expenditure of any
other funds involved, such must be consistent with county regula-
tions generdlly.

With kind regards, I am
Very uly yours,

A.L&tvi/ﬁ‘lé\ u.ug»v —

Charles H. Richardson
Assistant Attorney General

CHR/an
REVIEWED AND APPROVED BY:

¢

Robert D. Cook
Executive Assistant for Opinions



