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March 24, 1989

The Honorable 0Olin R. Phillips
Member, House of Representatives
309-C Blatt Building

Columbia, South Carolina 29211

Dear Representative Phillips:

In a letter to :this Office you referenced that Act No. 532 of
1988 amended Sections 56-5-2940 and 56-5-2990 of the Code so as to
increase the length of the period which may be considered for deter-
mining prior offenses of driving under the influence from five years
to ten years. Section 56-5-2940 states "(o)nly those offenses which
occurred within a period of ten years including and immediately
preceding the date of the last offense shall constitute prior offens-
es within the meaning of this section." Section 56-5-2990 states
"(o)nly those violations which occurred within ten years including
and immediately preceding the date of the last violation shall con-
stitute prior violations within the meaning of this section." Such
statutes prior to being amended referenced five years as the time
frame for prior offenses. These provisions of Act No. 532 became
effective on January 1, 1989. You questioned whether in a situation
where an individual 1is arrested for driving under the influence
before January 1, 1989 and his only conviction for driving under the
influence " occurred more than five years before the most recent ar-
rest, would the conviction be considered a prior offense under Sec-
tions 56-5-2940 or 56-5-2990.

As referenced, prior to January 1, 1989, again, the effective
date of the referenced provisions of Act No. 532, only those offens-
es which occurred within a period of five years constituted prior
offenses for purposes of driving under the influence cases. There-
fore, as to the situation you described where the offense occurred
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before January 1, 1989, any offense which occurred more than five
years prior to that offense would not be considered as a prior of-
fense for purposes of Sections 56-5-2940 or 56-~5-2990. The fact
that any trial and possible conviction would occur after January 1,
1989 would not make the 1988 amendments to Sections 56-5-2940 and
56-5-2990 effective in this situation. See: Rabon v. S. C. State
Hwy. Dept., 258 S.C. 154, 187 S.E.2d 652 (1972).

If there is anything further, please advise.
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Assistant Attorney General
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