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The State of SBouth Curolina

®ffice of the Attorney General

REMBERT C. DENNIS BUILDING
T TRAVIS MEDLOCK POST OFFICE BOX 11549

ATTORNEY GENERAL COLUMBIA, 5.C. 29211
TELEPHONE 803734 3970

March 2, 1989

The Honorable Michael T. Rose
Senator, District No. 38

606 Gressette Building

% Columbia, South Carolina 29202

Dear Senator Rose:

Thank you for your letter dated February 19, 1989. 1In response
to vyour three questions, I would advise as follows. First, we will
be happy to provide you a copy of a letter from Arthur Rosenblum re-
questing the opinion as to the validity of the ordinance enacted by
Dorchester County on January 31, 1989. As a matter of courtesy and
) in accord with our usual procedure, we have contacted Mr. Rosenblum
l and he has no objection to your receiving a copy of this letter.

The same is herein enclosed along with a copy of the ordinance.

As to your second question, I am enclosing a copy of our office
policy concerning the issuance of opinions. While this Office tries
to 1limit the number of opinion requests from local governments be-
cause of time and lack of resources, we do have a systematic policy
B wherein an opinion may be issued to a local government provided that
- the policy is followed. And, of course, where a prior opinion gov-

. erns a specific situation, we are happy to provide a response to
? local governments. In this instance, since prior opinions appeared
‘ to govern the situation, we responded by letter from Senior Assis-
tant Attorney General Ken Woodington dated February 10, 1989. In
addition, pursuant to our policy, we sought by telephone the legal
views of the county attorney who requested the opinion on behalf of
county council.

With respect to your third question, we stand behind the validi-
ty of Mr. Woodington's response in this situation. While it is true
that there exist certain statutes authorizing counties to take ac-
tion with respect to solid waste and other materials, it is clear
that at least one of the opinions which Mr. Woodington relied wupon
dated June 21, 1978 took into account the existence of statutory
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authority concerning county powers in this area, but concluded never-
theless that the State Hazardous Waste Management Act preempted or
superseded the county's authority with respect to the regulation or
prohibition of solid waste. The June 21, 1978 opinion specifically
concluded that the Dorchester ordinance in question forbade what
state law expressly permits. Likewise, as stated in the
February 10, 1989 letter, we concluded that Dorchester County was
preempted by state law because "a court would most probably hold
that a county may not prohibit an act which the State, through DHEC,
has permitted pursuant to comprehensive statewide legislation.” In
essence, the February 10 letter was based on the presumption that
DHEC could conceivably grant a permit to a facility in Dorchester
County and vyet that facility could not operate because Dorchester
County had denied that same facility a permit. Thus in accord with
the general law of preemption stated in the 1978 opinion relied upon
in our February 10 letter, the fact that an ordinance might be regu-
latory as opposed to prohibitive would not be controlling.

I would also note that the comprehensive Hazardous Waste Manage-
ment Act was enacted subsequent to either Sections 44-55-1210 or
44-55-1010. The fact that the two statutes which you reference were
enacted prior to the enactment of the Hazardous Waste Management Act
is supportive of the conclusion reached in the February 10, 1989
letter.

I hope this adequately responds to the dquestions you have
raised. If we can be of further assistance, please do not hesitate
to let us know. With kind personal regards.

Sincerely,

Mkt WLz

Charles H. Richardson
Assistant Attorney General
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Robert D. Cook
Executive Assistant for Opinions



