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!-'..arch 2, 1988 

The Honorable Patrick B. Har=is 
M~ber, House of Representatives 
519-B Blatt Building 
Col1~~ia, South Carolina 29211 

D0~- Representative Harris: 

lt'J·7l~-JS7D 

Chln:ii• 1!1111 

Referencing an amendment to be added to H.2101 by the Sen­
ate, you have inquired as the the effect of the proposed legisla­
tion on applications for ce::-tificates of need which ,.."'i!.l be 
pencing at the time the proposed legislation, if adopted, ~-:.11 
ta..'tce e££ect. 

'!he amendment to H.2101 ~hich ~as adopted by the Senate on 
~~-ch 1, 1988, provides the follo-...-:..ng: 

Amend the bill, as and if amended, by adding 
an appropriately m.n:nbe=ed SECTION to read: 

/SECTION • Section 44-7-140 of the 1976 
Code is amended to ::-eac: 

"Section 44-7-140. The p::-ovisions of this 
article sfia±± do not apply to pri­
vately-owned educa!:io::al institutions main­
taining infirmaries fo= the exclusive use of 
their student bodies aRa 
ees~~ea±s ae.~E:a~~e~, and anv 
helath care facilitv o-...--:ied fu"'ld o::>erated bv 
the federal ~eve==-=.eE: gove~ent, or 
any federal heal th ca::-e :::acili-:v snonsored 
and one::-ated bv this S::a::e. 11

/ 

Renumber sections ~o con=o=m. 

Amend title to confo=r:::. 
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The article referenced in this amendment pertains in relevant 
part to the require~ent of obtaining a certificate of need for 
hospital or such health care facilities from the South Carolina 
Department of Health and Environmental Control. 

The relevant law has been succinctly stated in 51 Am.Jur.2d 
Licenses and Pern:.its § 46: 

In general, a change in the law pending 
an application for a permit or license is 
operative as to the application, so that the 
law as changed, rather than as it existed at 
the time the application was filed, deter­
mines "'"'hethe::- the nermit or license should 
be granted. i.=, ·however, action on the 
application is unreasonably delayed until 
after the change has beco~e effective, or if 
the appropriate officer arbitrarily fails to 
perform a ministerial duty to issue =he 
license promptly on an application that 
conforms to the law at the time of filing, 
the law at the time of filing of the applica­
tion ordinarily controls. 

See also Annot., 169 A.L.R. 584 (change in law pending an 
anDlication ror a permit is operative as to the application, so 
'that law as changed is dete::i::!inative to the application); Ch. 
At:v. Gen. dated Se?tember 14, 1983 (applications for no=aries 
public pending when law "'·as changed to require higher a?plica­
tion fees were sub i ect to higher fees) ( copv enclosed). '!'hus, 
an application for a certificate of need for.a health care facil­
ity owned and operated by the federal goverm:lent or any federal 
health care facility sponsored and operated by the State of 
South Carolina would follow the law as amended ~"'hile the a~~lica­
~ion was pending, absent soze sort of unreasonable delay.or the 
a.=bitrary failure to perform some ministerial task \o.~ich ¥.·ould 
::-esult in the a?plication p::-ocedu::-e being delayed t:.nt:il af-:.er 
passage of the amendat:ory ac-:.. 

This Office is aware :hat an applicatio~ =o= a cert~=~cate 
cf need has been contested ~d that an appeal is pencing. The 
e==ect of adoption of the G.:!!en~ent to H. 2101 on the pencing 
£ppeal has been ques:icned. Of course, the ult;c~te dispos~tion 
cf the appeal rem£ins with~n the discretion o= t~e cou::-t ha~~ng 
ju.=isdiction over ~he matter. nowever, the general law concern­
~ng this issue has been s":ated by the Un:'..ted Sta:es Su?::-ezi.e 
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Court in United States v. Schooner Peggy, 1 Cranch 103, 2 
L.Ed. 49 (1801), 

It is in the general true that the 
province of an appellate court is only to 
inquire whether a judgment when rendered ~as 
erroneous or not. But i=, subsequent to the 
judgment, and before the decision of the 
appellate court, a law intervenes and posi­
tively changes the rule which governs, the 
law must be obeyed, or its obligation denied. 

Id., 2 L.Ed. at 51. Thus, a court considering an appeal as to 
tne issuance of a certificate of need at such time as R.2101, as 
amended, is enacted, would likely conclude based upon the forego­
ing law stated by the United States Supreme Court in the Schoo­
ner PeE£V case, that a certificate of need is no longer neces­
sary ror health care facilities owned and operated by ~he feder­
al government or any f etleral health care facility spo~sored and 
operated by the State of South Carolina. 

V..,.e trust that the fo::-egoing 
your inquiry. Please advise if 
assistance should be needed. 

With kindest regards, I am 

TTM/an 

Enclosu.::-e 

has adequately ::-esponded to 
clarification or additional 


