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The Honorable Charles D. Barnett ; “? ij

Commissioner

Mental Retardation
Post Office Box 4706
Columbia, South Carolina 29240

Re: January 7, 1985 Request for Attorney
General's Opinion on "three-quarter
mile'" Restriction in §44-7-520B(1)

Dear Commissioner Barnett:

You have asked for clarification of the above referenced
restriction in two particulars: (1) the manner of measurement of
the "three-quarter mile" distance and, (2) the application of the
restriction across the borders of incorporated and unincorporated
areas. This Office also received correspondence and documents from
your General Counsel, James R. Hill, Jr., and I discussed these
matters with him during the week of February 11lth.

(1) "How is the 'three-quarter mile' limitation
.determined? 1Is it considered the radius of a
circle ('as the crow flies') or is it de-
termined by some other method such as the
closest, most reasonably accessible route
between facilities?

The case law interpreting statutory restrictions on the-
permissible distances between establishments of certain types deals:

with liquor licensing. Those cases discovered by our research are - -+
in agreement with the rule as stated in 45 Am. Jur. 2d Intoxicating. =

Liquors §144, "Measurement and Computation of Distance,” 96 A.L.R.
at 778, 4 A.L.R. 3d 1250 at 1252, and the cases cited therein.

It is a rule of law that, except as may be other-

wise specifically provided [by the language of the
statute], the:distance contemplated by a statute-
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or regulation prohibiting;thei'grantinghofzilicense of license -
for the saléoofiintoxicatingnldquorsirpritraffic or rraffic .
therein, withinecancertainndistanceiofdasnamed of a named - - .
institutioniortpiacéqnmustpbecmeasuredhalongéthed'alangfthaf
shortest strhigbts&inéqafatheiithanrinbsomehomhéw;some,oﬁhet'[
, ~ manner, suchszascby thehusuallyt'traveledl youtevotred route or
=X : 's%zzet line§§§§éﬁ Aimedur.s2d8IntdxdcatdinprLighorsing Liquors

~_ This "rule" is not only universal in the cases but is in

' accord with the "plain meaning" of the language of the statute, -

%- , i.e., "within three-quarters of a mile from another facility." See,

i e.g., Evans v, United States, 261 F. 902, 904 (1919).. There are a
number of cases measuring diStances by the most accessible route or

W along streets, but all of these™Involve statutes where this manner

7 of measurement is expressly provided by the language of the statute.
See, e.g., Smith v. Pratt, 258 S.C. 504, 189 S.E. 2d 301, at 303

‘ (1972) referring to the current §61-3-440 of the Code of Laws of

South Carolina, 1976, which prohibits granting liquor licenses

within "three hundred feet of a church..., the distance to be

computed by the shortest route of ordinary travel along the publiec
f thoroughfare.”™ (Emphasis added.)

The fact that the South Carolina Legislature expressly
| provides for that method of computation in Section 61-3-440, and is
l silent in Section 44-7-520B.(1l), also supports the interpretation
requiring straight line measurement in applyving the later section.
The Legislature is presumed to avoid verbose, redundant or meaning-
less phrases. Consequently, specifying a particular manner of
measurement in one statute would indicate that, in the absence of
that particular specification, another manner of measurement would
be implied. The silence regarding the manner of measurement in
Section 44-7-520B(1) would indicate that the manner of measurement
would be something other than that "shortest ordinarv route" manner,
which does require specific expression.

It is thus reasonably free from doubt that Section
44-7-520B(1) means, and the Legislature intended it to mean, that
the "three-quarter mile" distance is to be computed in the shortest.. - -
straight line; "as thé crow: flies" or byl the radius of a circle.” = «ir

(2) How does’the "three-quarter mile" limitation ' : 1icin~n

: apply to a situation where an unincorporated- - - .r::od
area without zoning abuts an incorporated .o~ = =4
area? As an example, how does the three- “~- '  ~.
quarter mile limitation apply, if at all, to r 1/, to
a situation where a’ community residential. S8 [ Yen- ,
care facility is lotated within a city but = "=~ ":p

by
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©  close to thelboundaryhdinerand:ranbther:fdcility 1isfueility is

i+ proposed outside:theccitiidimitscinvah’ uhincor-1= uihineor- -

1. .  porated areacyet within threelquarterrmiles:of:theilsz of the
facility within' the cityidimits@ity limits? = 2

e

1 Section 44-F=510-offthé-Cbde;F ashaménded,sdefined> commiines
nity residentialrearéefacilicycd f8ecktion. 44-7=520Anprovidest thatovides
*'[n)o commufiityoresidential-earé:fatilityrasfdefined in Seétion in Secti
E - 44-7-510 may bé opérated unless a license-is first obtained from—-‘-=< <
Pt [DHEC] as provided in this article." Section 44-7-520B sets forth
prerequisites for licensing for community care facilities outside of -
incorporated areas. Section 44-7-520B.1. states that "[t]he fa- ;
cility may not be located within three-quarters oé%a mile from

another facility.” PRSI S e B¢ e | L AR iR e

2]

- *‘“;;"

% - The definition of community care facility includes all
such facilities without any distinction between those in incor-
porated and unincorporated areas. Although Section 44-7-520.B,
refers to prerequisites for licensing of only facilities in unincor-
porated areas, neither it nor the rest of Chapter 7 of Title 44 make
any other distinction between facilities in incorporated or unincor-
porated areas. Consequently the reference in subsection B(1l) to
"another facility' is unambiguous and "the plain meaning" rule of
statutory construction would require that "another facility" would
mean any such facility as defined in Section 44+7-510, whether in an
incorporated or unincorporated area. Since no language in Chapter 7
of Title 44 creates any ambiguity regarding the meaning of "another
facility," "the plain meaning rule" must be applied and no resort to
further rules of statutory construction would be appropriate.

-

&

One of the primary rules in the construction of a
statute is that the words used therein should be

taken in their ordinary and popular significance

unless there is something in the statute requiring

a different interpretation. Brewer v. Brewer, 242

S.C. 9, 129 S.E. 2d 736 (1963). There is no safer

nor better rule of interpretation than that when
language is clear and unambiguous it must be held

to mean what it plainly says. James v. South
Carolina State Highwav Department, 247 S.C.- 137, . TEF;
146 S.E. 2d7d66 (1966). 50 .0y,

Nor do any indications of:legislative'intent contradict -c:++-.
the ordinary meaning of "another facility" if connection with the.r ¢!
definition in Section 44-7-510. The confusion regarding subsection :
B(1l) results from the. limitation of its application to facilities
seeking a license in an unincorporated area.: Any rational basis forl '

distinguishing incorporated areas from unincorporated areas & .-z
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.regarding proximdtyr restrictionse would- appear-to'derive- from'thieve from
.more compact;jrcrowded;turbanized, naturei of! the: former,r'in Eeneral,in gen
‘versus the moreusprieadrout,slessd crowdedss rural niature:of! the ura nf rha
§1atter, in jeneral.inThe:Legislature'sy intentr appears to beytoers to be *
jprevent thepclusterihg ofifacilities withint thosel areas:which ares which
‘generally more: rukhl.ncThere-ik. nolindichtion that:this: interestis infer

,would be abroghtfedeorhdiminished becauke:theiclosestrotherofacilityer fa
s ‘happened toiberdnsdes corporatéd: ldmigsnatTol sol indicate;o the Legisr the
| lature merely would have added "in an'unincorporated area' aftér——--* ~
"another facility" as a modifier. - : ~ ok :

e ~ Obviously, this "plain meaning"” interpretation may lead to

- anomalous results. A facility in an incorporated area could obtain 5
a license less than three-quarters of a mile from a facility in an
unincorporated area, but not vice-versa. Even where the unincor-
porated facility opened first and obtained a license, a late coming
facility in an incorporated area could still obtain a license.
Subsequently, when the facility in an unincorporated area comes up

for relicensing after a year, it could not be relicensed because

another facility would now be licensed within three-quarters of a

mile. '

However, there is no language or other indication which

would allow a different interpretation. Nor are any of the excep-
l tions to the plain meaning rule present. Again; literalism would

not conflict with whatever is evident about the purpose of the

statute in general or the restriction in particular, nor are the

words sufficiently flexible to permit another construction. Com-
4 pare, Beatv v. Richardson, 56 S.C. 173, 34 S.E. 73 (1899); Abell v.
Bell, 229 S.C. I, 91 S.E. 2d 548 (1956). There is no indication
that the omission of the necessary modification "in an unincor-
porated area" which does not follow "another facility'" was omitted
through clerical error. Compare, Cain v. S.C. Publie Service
Authoritv, 222 S.C. 200, 72 S.E. 2d 177 (1952) and Waring v. Cheraw
and Darlington R.R. Co., 16 S.C. 416 (1882). Literalism would not
make the statute meaningless or futile. Compare, Fulgham v. _
Bleekley, 177 S.C. 286, 181 S.E. 30 (1935). There is no other
provision or statute with which Section 44-7-520B.(1). would con-
flict if interpreted literally. Compare, Adams v. Clarendon County o
School District No. 2, 270 S.C. 266,.241 .S E. 2d 897 (1978), and .
Jolly v. Atlantic Grevhound Corp., 207 S:€. 1, 35 S.E. 2d 42 (1945)% '~
Finally, the potential anomalous result described above does not:: .- .
arise to the level, or the kind,of absurdity or irrationality which:i’ -
can give rise to an exception if there is another possible reading ie
of the statute (which there does not appear to be in this situation; -
in any case). Compare, State Board of Dental Examiners v. Breeland,. -
208 s.C. 469, 38 S.E. 2d 644 (I1946). The Legislature has the right: o
to address certain evils or problems and not others which are :ioh »»
similar, or to address said evils or problems in one tvpe of - = =
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it may drawithaaiideasombwhbfeg’withOhtrmgceéshridyninciudihgyoinCludin;
‘excluding adlcsimilarakituatibns.s’ Furthermorejul'fijtmdse no't! ehough ot
‘merely thauﬁharayanﬂabbﬁectionébihéorthbsﬁ%ﬁeconsehuénéesgﬁwhichnces,\y}
‘probably werechotlwithin the contemplationm ofuthet framersiharéramers, ar
‘produced byoandactdofy legislatibnlegial{dlm: such. cabk: thecremedy the reo
;lies with théeiawiniakihg authority; andinot:withitheocourts. he courts."
:Crooks v. Hirrelsom, 28: 13 83055,2605 (19303, 60 (1930). f=ron o v o

It appeéfé?fhéf:é'faéility iﬁwan\ﬁnihébrpbratedfarea may;~i

" not Eeklicensed if it is within three-quarters of a mile of another
facility, even if the other facility is in an incorporated area.

I hbpe thié letter has pfoVideditheréiafifiCatidn you -3
require. Should you have any further questions please don't hesi-

Siﬁcerely
// // .

O T TN

- tate to contact me at 758-8667.

‘James W. Rion
Assistant Attorney General

REVIEWED AND APPROVED BY:

@a!g.,h N et
Rdbert D. Cook ‘

Executive Assistant for Opinions



