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Dear Mr. Harris:

Attorney General Alan Wilson has referred your letter to the Opinions section,
letter states the following:

Spartanburg County is seeking an opinion relating to the 2014
Amendment of South Carolina Code Ann. § 26-1-120 as it pertains to a notarial
certificate for verification or proof of the signature of a principal by a subscribing
witness. A power of attorney has been presented to the Spartanburg County
Register of Deeds Office for recordation. The power of attorney presented used a
probate to prove the signature of the principal by the subscribing witness.
However, the probate does not include the language "that the subscribing witness
is not a party to or beneficiary of the transaction" as set forth in South Carolina
Code Aim, §26-1-120 (E)(4).

BACKGROUND

The South Carolina Uniform Power of Attorney Act lists the requirements
for executing a power of attorney. See S.C. Code Ann. § 62-8-105. According to
this act, "a power of attorney must be ... (3) acknowledged or proved pursuant to
Section 30-5-30." S.C. Code Ann. § 62-8-105.

South Carolina Code Ann. § 30-5-30 sets forth the prerequisites to
recording. This statute sets forth that before an Instrument can be recorded it must
be proved by affidavit, as set forth in subsection (A) or acknowledged, as set forth
in (B). Id Subsection (C) of the same statute sets forth the form of
acknowledgment. Id However, South Carolina Code Ann. § 30-5-30 does not set
forth the form of a Probate where an affidavit of the subscribing witness is used to
prove the execution of an instrument.

In 2014, the General Assembly as part of Act 185 adopted South Carolina
Code Ann. § 26-1-120. Subsection (E) of the statute provides as follows:
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