
Alan Wilson
ATTORNEY GENERAL

January 24, 2020

Robert N. Clariday, Magistrate
Orangeburg County Magistrate Court
PO Box 9000

Orangeburg, SC 29116

Dear Magistrate Clariday:

We received your request seeking an opinion on preliminary hearings pursuant to Rule
2(a) of the South Carolina Rules of Criminal Procedure. This opinion sets out our Office's
understanding of your question and our response.

Issue (as quoted from your letter):

Rule 2(A) of the South Carolina Rules of Criminal Procedure states "Any
defendant charged with a crime not triable by a magistrate shall be brought before
a magistrate and shall be given notice of his right to a preliminary hearing solely
to determine whether sufficient evidence exists to warrant the defendant's
detention and trial." (emphasis added). A plain meaning reading of this rule
appears to exclusively limit preliminary hearings to those defendants who are
detained pretrial. Thus, I would respectfully inquire:

•  Is it the opinion of the Attorney General's Office that all defendants, not
just those defendants detained pretrial, have a right to a preliminary
hearing? (For example: a defendant who has made bond) If so, under what
authority?

Further, Rule 2(A) states "In all cases, the request for a preliminary hearing shall
be made within ten days after notice." Assuming that notice is properly provided:

•  Is the 10 day period for requesting a preliminary hearing absolute or shall
it be tolled in any way to allow for appointment of a public defender or
retainer of private counsel?

Law/Analysis:

At the outset we must note that the proper application of the Rules of Criminal Procedure

to any particular case is a fact-specific question which must be decided by the judge according to
the particular circumstances of that case. With that caveat, it is the opinion of this Office that a
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