IN THE UNITED STATES COURT OF FEDERAL CLAIMS

STATE OF SOUTH CAROLINA, )
Plaintiff, ;
V. ; Fed. Cir. No. 19-2324
THE UNITED STATES, %
Defendant. %
SETTLEMENT AGREEMENT

For the purpose of disposing of plaintiff’s claims, without any further judicial
proceedings and without there being any further trial or adjudication of any issue of law or fact,
and without constituting an admission of liability on the part of the defendant, and for no other
purpose, the parties stipulate and agree as follows:

1. In early 2000, the Department of Energy elected to construct a MOX fabrication
facility (MOX Facility) at the Savannah River Site (SRS), Aiken, South Carolina. Since April
15, 2002, and through the present, the Department of Energy transferred defense plutonium or
defense plutonium materials into the State of South Carolina in anticipation of disposition into
MOX fuel or otherwise. For purposes of this agreement, the parties agree that the amount of
defense plutonium or defense plutonium materials remaining at SRS amounts to nine and one-
half (9.5) metric tons and will be referenced as the “subject defense plutonium or defense
plutonium materials™ in this agreement.

2. 50 U.S.C. § 2566, entitled “Disposition of Weapons-Usable Plutonium at
Savannah River Site,” provides a detailed plan for the MOX Facility, including a schedule for
meeting the MOX production objective, defined as the average rate at which the MOX Facility

converts defense plutonium into MOX fuel over a given period of time. Should the MOX
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production objective not be achieved by certain dates, the statute requires the Department of
Energy to make specified economic and assistance payments and to remove certain defense
plutonium or defense plutonium materials transferred to the Savannah River Site but not
processed by the MOX facility — referenced in this agreement as the subject defense plutonium
or defense plutonium materials — from the State of South Carolina by certain deadlines.

3. The MOX production objective has not been met and will not be met.

4. On March 3, 2018, the State of South Carolina filed an amended complaint in the
Court of Federal Claims, seeking economic and impact assistance payments for the years 2016
and 2017.

5. The parties subsequently entered into negotiations designed to resolve amicably
all of the State of South Carolina’s present and future claims relating to obligations of the
Department of Energy imposed pursuant to 50 U.S.C. § 2566(c) and (d). The State of South
Carolina has offered to settle this case based upon the following terms:

a. Immediate payment by the United States to the State of South Carolina in the
amount of $600 Million (Six Hundred Million Dollars), inclusive of interest, with each
party to bear its own costs, attorney fees, and expenses.

b. The State of South Carolina shall forego any legal action to enforce any
rights, or to seek any relief whatsoever, whether declaratory, injunctive, or monetary,
arising out of 50 U.S.C. § 2566(c) or 2566(d) until January 1, 2037.

c. After January 1, 2037, the State of South Carolina’s rights and remedies
under 50 U.S.C. § 2566(c) and 2566(d) will be governed solely by the terms of this

agreement, as set forth below.
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d. If, on January 1, 2037, 9.5 metric tons of the subject defense plutonium or
defense plutonium materials have not been removed from the State of South Carolina,
then the Department of Energy shall make a payment to the State of South Carolina,
based upon the following calculation:

(1) The amount of subject defense plutonium or defense plutonium
materials not removed from the State of South Carolina during the time period

from the signing of this Agreement to January 1, 2037, shall be divided by 9.5;

2) The resulting percentage of the said 9.5 metric tons remaining in
the State of South Carolina as calculated pursuant to subparagraph (1) is to be
multiplied $1.5 Billion (One Billion Five Hundred Million Dollars);

3) The resulting sum of money calculated pursuant to subparagraphs

(1) and (2) shall be paid by the Department of Energy to the State of South

Carolina by April 1, 2037. This payment shall be in full satisfaction of any claim

for economic and impact assistanyce payments pursuant to 50 U.S.C. § 2566(d)(2)

owed to the State of South Carolina from 2022 through 2036.

e. If any of the 9.5 metric tons remains in the State of South Carolina after
December 31, 2036, then the Department of Energy shall make a payment to the State of
South Carolina, based upon the following calculation:

(1) The amount of subject defense plutonium or defense plutonium
materials not removed from the State of South Carolina during that calendar year,

shall be divided by 9.5;

(2) The resulting percentage of the said 9.5 metric tons remaining in

the State of South Carolina as calculated pursuant to subparagraph (1) is to be
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multiplied by a sum of money representing $1 Million (One Million Dollars) per
day for each day during that said year in which there remains a portion of the said
9.5 metric tons, with said sum of money to be capped for any given year at $100
Million (One Hundred Million Dollars);

(3) The resulting sum of money calculated pursuant to subparagraphs
(1) and (2) shall be paid by the Department of Energy by December 31 of that
particular calendar year, for which any of the 9.5 metric tons remains in the State
of South Carolina, beginning with the year 2037.
f. If any of the 9.5 metric tons remains in the State of South Carolina after

December 31, 2036, the Department of Energy shall continue to remove from the State of

South Carolina such remaining subject defense plutonium or defense plutonium

materials. If, after December 31, 2036, the Department of Energy has removed less than

4.75 metric tons such defense plutonium or defense plutonium materials, then the State of

South Carolina may immediately institute legal action to enforce this paragraph 5(f)

removal requirement. If, after December 31, 2036, the Department of Energy has

removed 4.75 or more metric tons such defense plutonium or defense plutonium
materials, then the State of South Carolina may only institute legal action to enforce this

paragraph 5(f) removal requirement after January 1, 2042.

6. The parties agree that the United States retains sole discretion in the method of
removal of the subject defense plutonium or defense plutonium materials. The parties further
agree that the determination of the amount of total material removed from the State shall be by
certification of the Department of Energy, through a declaration by an appropriate Department

official, pursuant to the provisions of 28 U.S.C. § 1746.
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7. The terms of this agreement will remain in effect until the United States removes
9.5 metric tons of the subject defense plutonium or defense plutonium material from the State of
South Carolina, or until Congress amends 50 U.S.C. § 2566(c) or (d) with respect to the
obligations of the Department of Energy for the removal of defense plutonium or defense
plutonium material or payments to the State of South Carolina in a manner that is inconsistent
with the terms and conditions of this agreement, whichever is earlier.

8. The State of South Carolina’s offer has been accepted on behalf of the United
States Attorney General.

9. Upon satisfaction of the terms set forth in paragraph 5(a), the State of South
Carolina agrees to join with the United States in stipulating to dismissal, with prejudice, of the
appeal pending in the Court of Appeals for the Federal Circuit.

10. Upon removal of the 9.5 metric tons of subject defense plutonium or defense
plutonium materials, the State of South Carolina releases, waives, and abandons all claims
against the United States, its political subdivisions, its officers, agents, and employees, arising
out of or related or otherwise involved in: (a) this case, regardless of whether they were included
in the complaint, including but not limited to any claims for costs, expenses, attorney fees, and
damages of any sort; and (b) any and all outstanding obligations of the Department of Energy
arising under 50 U.S.C. § 2566(c) or (d).

11. This agreement is in no way related to or concerned with any taxes for which the
State of South Carolina is now liable or may become liable in the future as a result of this
agreement.

12.  The State of South Carolina warrants and represents that no other action or suit

with respect to the claims advanced in this suit or otherwise referenced in paragraph 10 is

Page 5 of 7



pending or will be filed in or submitted to any other court, administrative agency, or legislative
body by the State of South Carolina. The State of South Carolina further warrants and represents
that it has made no assignment or transfer of all or any part of its rights arising out of or relating
to the claims advanced in this suit. Should there be now or in the future any violation of these
warranties and representations, any amount paid by the United States pursuant to this agreement
shall be refunded promptly by the State of South Carolina, together with interest thereon at the
rates provided in 41 U.S.C. § 7109, computed from the date the United States makes payment.

13. This agreement is for the purpose of settling this case and all claims that the State
of South Carolina may or could bring arising from obligations imposed on the Department of
Energy pursuant to 50 U.S.C. § 2566(c) or 2566(d). The parties intend that this agreement will
resolve all claims relating to economic and assistance payments or removal of plutonium that
have arisen, or will arise, between 2016 and the date on which the Department of Energy
completes removal of the subject 9.5 metric tons of defense plutonium or defense plutonium
materials. Accordingly, this agreement shall not bind the parties, nor shall it be cited or
otherwise referred to, in any proceedings, whether judicial or administrative in nature, in which
the parties or counsel for the parties have or may acquire an interest, except as is necessary to
effect the terms of this agreement.

14.  The Attorney General for the State of South Carolina represents that he is
authorized to enter into this agreement on behalf of the State of South Carolina.

15.  This document constitutes a complete integration of the agreement between the
parties and supersedes any and all prior oral or written representations, understandings, or

agreements among or between them.
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AGREED TO:

UNITED STATES OF AMERICA

WILLIAM P. BARR
Attorney General
United States of America

CLAIRE MCCUSKER MURRAY
Principal Deputy Associate Attorney General

ETHAN P. DAVIS
Acting Assistant Attorney General

ROBERT E. KIRSCHMAN, JR.
Director, National Courts Section

A o)
TARA K. HOGAN =
Assistant Director
Department of Justice
Civil Division
Commercial Litigation Branch
Washington, DC
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ALAN WILSON
Attorney General

State of South Carolina
Columbia, SC

DATED: August g( , 2020



