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Office of the Attorney General

State of South Carolina
December 27, 1973

*1  Mr. F. Hall Yarborough
Messrs. Bryant, Fanning & Yarborough
Attorneys at Law
P. O. Box 1265
358 St. Paul Street, N.E.
Orangeburg, South Carolina 29115

Dear Mr. Yarborough:
Thank you for your letter of December 5 inquiring as to whether, in the opinion of this office, a person occupying the position
of school superintendent and mayor would constitute holding two offices as prohibited under the dual officeholding provisions
of the Constitution of South Carolina.

In my opinion, the position of school superintendent, unless reference is made to a county superintendent of schools or a school
superintendent whose position is created by law, is not an office within the meaning of these dual officeholding provisions. It is
my understanding that the school superintendent to whom you have reference is a city school superintendent and is not included
within the two types of school superintendents referred to.

While the definition of public officer set forth in Section 50-1, Code of Laws (1962), is not determinative, the term office is
generally considered to be one created by statute with its duties defined by law and involving the exercise of a portion of the
sovereignty. While a city school superintendent undoubtedly exercises a portion of the sovereignty, I do not find that his duties
are defined by law and it is my opinion that he occupies the position of employee rather than that of an office. Consequently,
if this is true, I do not feel that the dual officeholding provision is involved in such circumstances. If the position of school
superintendent is subject to employment by the city council, a different consideration is required, in that the same person cannot
occupy the position of master and servant.

I regret the delay in responding to your letter which was occasioned by my absence from the office on a two weeks' vacation.

With best wishes.
 Very truly yours,

Daniel R. McLeod
Attorney General
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